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Right of Appeal 

In criminal cases there is a right of 
appeal from a magistrates’ court to 
quarter sessions without any question of 
leave. In this the right of appeal differs 
from that in the case of conviction on 
indictment under the Criminal Appeal 
Act. Recently, however, a newspaper 
stated that application would be made 
for leave to appeal, and for bail, in 
respect of a woman who had been 
summarily convicted and sentenced to 
imprisonment. An application for bail 
would be correct enough, but no ques- 
tion of leave to appeal is necessary, 
for s. 83 of the Magistrates’ Courts 
Act, 1952, makes it quite plain that 
appeal is a matter of right. It is simply 
a matter of giving notice in time, or of 
applying for extension if the notice 
happens to be out of time. 


This may seem to be a trivial point. 
It is of some importance, however, 
because it is well that the public should 
realize that there is now, and there has 
been for some years, no obstacle in the 
way of a person who wants to appeal 
from a magistrates’ court to quarter 
sessions in a criminal case. 


Probation and Further Offence 


The case of R. v. Green (The Times, 
February 4) was sufficiently complex 
and important to be brought before a 
full Court of five Judges in the Court 
of Criminal Appeal. Briefly, the facts 
were that Green, a young man of 19, 
had been put on probation by Bucking- 
hamshire quarter sessions and during the 
probation period he was convicted by a 
magistrates’ court of stealing and sen- 
tenced to two months’ detention in a 
detention centre. The correct period in 
his case was three months, and on this 
fact being brought to the notice of the 
Secretary of State, Green was released, 
but no steps were taken to quash the 
order by certiorari. He was brought 
before Buckinghamshire quarter sessions 
and was sentenced in respect of his 
original offence to borstal training, and 
against this sentence he appealed. 


It was held by the chairman of 
quarter sessions that although the sen- 
tence of two months’ detention was 
illegal, yet by pleading guilty to stealing 
the appellant had shown himself to 


have been guilty of a breach of proba- 
tion and rendered himself liable to be 
sentenced for his original offence under 
s. 6 of the Criminal Justice Act, 1948, 
and he was sentenced under that section. 
The alternative to be considered was 
whether he could properly be dealt with 
under s. 8 in respect of the further 
offence. 


The Lord Chief Justice said the 
appeal had no merits and had to be 
decided on a technical point. The 
Court did not think s. 6 applied. There 
had been a conviction and sentence in 
respect of the further offence, and 
although the sentence for that offence 
could have been quashed it remained, 
even though it was bad on the face of 
the record. However, as the sentence 
was illegal the Court could not treat the 
appellant as having been convicted and 
dealt with for a further offence so as to 
render him liable to sentence under s. 8. 
The appellant was in need of discipline, 
but the borstal sentence could not stand, 
and the appeal must be allowed. 


Lord Goddard took occasion once 
again to express the hope that the law 
would be amended so as to allow the 
Court, on application for certiorari, to 
substitute a legal sentence for an illegal 
one. At present it could only quash an 
illegal sentence. 


Had this been possible, so that there 
could have been a valid sentence for 
the further offence, the original offence 
could have been dealt with by quarter 
sessions under s. 8. 


Marriage Failures and the Children 


In his book with this title Mr. Claud 
Mullins refers to the statement which 
is popular with those who seek to 
justify the divorce of parents that .“ of 
course adequate arrangements must be 
made for the welfare of the children.” 
This assumption, says Mr. Mullins, that 
adequate arrangements can be made is 
dangerous, however much comfort it 
may give to divorcing parents. In fact 
no adequate arrangements are possible 
for children under 16. For when 
deprived of a parent who is living else- 
where, a child knows that that parent 
has left him voluntarily. This is a 
severe blow from which it is not easy 
to recover. 
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Mr. Mullins is almost certainly right. 
It is generally impossible to make sure 
that a child does not suffer because of 
a broken marriage; what is important 
is to see that it suffers as little as 
possible. That, no doubt, is the reason 
why the Matrimonial Proceedings (Chil- 
dren) Bill is supported by members of 
all parties and is said to be favoured by 
the Government. The Bill seeks to give 
effect to some of the recommendations 
of the Royal Commission on Marriage 
and Divorce and the Denning Commit- 
tee on procedure in matrimonial causes. 


The general purpose is to restrict the 
courts in making decrees of divorce or 
judicial separation unless they are satis- 
fied that the best possible arrangements 
have been made for the care and up- 
bringing of children under 16. It also 
proposes that even where a suit is dis- 
missed the court shall have certain 
powers to make orders with respect to 
the custody, maintenance and education 
of the children. There are also 
provisions relating to the functions 
of welfare officers in connexion with 
such children. A welfare officer was 
appointed some time ago in the Divorce 
Division of the High Court, and it is 
now proposed officers should be ap- 
pointed in the 42 towns in England, 
Scotland and Wales where divorce 
cases are heard. 


The Behaviour of Passengers 


The January issue of Road Safety 
Notes issued by the West Riding Con- 
stabulary calls attention to a point 
which is all too often overlooked. No 
passenger in a public service vehicle 
would expect to do anything to inter- 
fere with or distract the attention of 
the driver, and he might well be com- 
mitting an offence if he did. But how 
often passengers in private cars do 
things calculated to distract the driver’s 
attention from his job of concentrating 
on driving and watching the road and 
the movement of other vehicles and 
persons on it. As the Notes say, child 
passengers are sometimes a trial in this 
way, but their lack of understanding 
can be appreciated; adult passengers 
should know better and yet, in the 
words of the Notes, “it is a much 
more difficult problem, however, to 
enlighten an inconsiderate adult pas- 
senger and still retain his friendship.” 


This same issue of the Notes contains 
some graphic pictures which should 
make readers think and, we hope, keep 
in mind the lessons they should learn 
from the photographs. There is one of 
two women gazing cheerfully around as 
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they approach, in the middle of the 
road, a right angle bend of a road 
running under a narrow bridge. There 
is a footway on each side on which 
they could walk. Any vehicle approach- 
ing from the far side of the bridge 
would have the utmost difficulty in 
avoiding them. There is another photo- 
graph illustrating the danger of crossing 
the road masked by a stationary 
vehicle. The “ offender” here is push- 
ing ahead of her a small push cart with 
a child in it. Publications such as these 
deserve a wide circulation. We believe 
that many of those who read them 
must appreciate the lessons they try to 
teach, and something of what they 
learn in this way must stick. 


“Can’t Help It” as an Excuse for 
Crime 

Far too often when persons are 
charged with offences of taking and 
driving away motor vehicles without 
consent, driving while disqualified and 
other such driving offences, courts are 
told that the offenders have a passion 
for motor cars, or motor cycles as the 
case may be, and just cannot resist the 
temptation to drive them. When we 
read of such cases we are tempted to 
think of the saying that “there is no 
such thing as ‘cannot,’ there is only 
‘will not’.” This is not, of course, 
absolutely true, but it is true beyond 
all doubt that what many people should 
say instead of “I cannot do it,” is “I 
don’t try hard enough to do it,” and we 
think that courts should often consider 
whether they cannot find a way of deal- 
ing with such cases which will induce 
the offender to put some effort into his 
attempts to resist temptation. 


One recent report (the Liverpool 
Daily Post of January 18, 1958) con- 
cerned the case of a youth aged 18 
who pleaded guilty to taking and driv- 
ing away two separate cars, to stealing 
property from one of them, to driving 
while disqualified and without insur- 
ance, and to being found in a garage 
for an unlawful purpose, to wit to take 
and drive away a car. He also asked 
to have a case of stealing and five other 
cases of taking and driving away taken 
into consideration. In his possession 
were four skeleton keys which he had 
made from wire and he boasted that 
he could start almost any car with 
them. The advocate defending him said 
that it was admitted that the charges 
were serious. but the defendant was 
motor mad and whenever he saw a car 
he wanted to drive it. The court 
decided to put him on probation for 
two years and to disqualify him for 
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12 months. He was ordered to pay £2 
7s. 6d. costs. It is to be hoped, for the 
sake of motorists in the area where this 
defendant lives, that the probation 
officer has some means of curing him 
of his passion for cars, or of persuading 
him that he has no need to give way 
to it. 

Another report in the same paper, on 
January 21, deals with the case of a 
young man of 21 who told the magis. 
trates that “he could not help himself 
with motor cycles.” He was sentenced 
to six months’ imprisonment for driving 
while disqualified, and to two months 
(concurrent) for driving while unin- 
sured. He was disqualified for three 
years. He will now have time to reflect 
whether it is not better to decide that 
he can help himself with motor cycles, 
because in the long run it is he who has 
to do it however much other people 
may try to assist him. 


Kerb Drill for All 

The kerb drill before crossing a road, 
which is recommended in the Highway 
Code, “is not as is commonly thought, 
an exercise for children only. It should 
be employed by every adult when 
crossing from one side of the road to 
the other. In addition to safeguarding 
the pedestrian from stepping out in 
front of a passing vehicle the mere fact 
of a pedestrian stopping and looking 
before crossing gives prior warning to 
the motorist.” These very sound points 
are made in the January, 1958, issue of 
the Essex County Constabulary’s Road 
Safety Office Bulletin, which also quotes 
from page four of the Highway Code 
the statement that crossing the road 
carelessly contributes to 23,000 acci- 
dents a year. 

We think that the word “con- 
tributes” is the one to be emphasized 
here. If traffic is to be kept moving 
as it must to serve the necessary needs 
of the community, there is no action 
which can be taken by any particular 
class of road user which would prevent 
all accidents. As we have said before. 
all road users must make their con- 
tribution to road safety. For pedes- 
trians this means, inter alia, using 
pedestrian crossings where they exist. 
not crossing against the traffic lights if 
there is any traffic which is free, by 
the lights, to cross, and observance of 
the kerb drill we have referred to. Very 
many pedestrians do observe these 
simple rules, and it is a great pity that 
the conduct of some motorists makes 
such pedestrians feel that the only 
result of this courtesy on their part is to 
make motorists take undue advantage. 
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Oath or Affirmation 

The case of R. v. Pritam Singh 225 
L.T. 36, was a prosecution for alleged 
perjury by the prisoner when giving 
evidence as a Witness in a magistrates’ 
court. The prisoner was a Sikh and 
would take an oath upon the Granth, 
the sacred book of his religion. No 
copy of that book was available, which 
jg not surprising, and accordingly the 
prisoner was allowed to affirm, although 
he had not taken objection to an oath 
as being contrary to his religion. 

The learned commissioner at Leeds 
Assizes, where the trial took place, held 
that there was no case to go to the jury, 
since the prisoner had not been law- 
fully sworn, and neither of the two 
grounds for substituting an affirmation 
existed. 

The only grounds on which a witness 
may be allowed to make affirmation 
instead of taking an oath are that it 
is contrary to his religious belief to take 
an oath, or that he has no religious 
belief. The fact that there is such diffi- 
culty about the manner in which he 
should take an oath is not such a 
ground. At most courts there can be 
found a copy of the Old Testament or 
the Pentateuch as well as the New 
Testament, thus providing for Jews as 
well as Christians. At many there is 
a copy of the Koran, especially if the 
appearance of Mohammedans is fairly 
common. When a witness attends who 
professes a rare religion, rare that is to 
say in this country, the court has to 
make inquiry about the way in which 
he takes the oath that binds his con- 
science. It may be possible to obtain 
a copy of ti 2 requisite book through a 
consulate or embassy, or even, in the 
case of such witnesses as seamen, by 
communicating with one of the homes 
or hostels that cater for them. Occa- 
sionally the difficulty turns out to be 
not so great as at first appeared. In 
one such case of which we heard, the 
witness declared that his religion per- 
mitted him to swear upon the sacred 
book of religions other than his own, 
and on being assured that the New 
Testament was the sacred book of 
Christians, said he was prepared to 
swear upon it and that the oath would 
be binding. He was sworn accordingly. 
But for this it might have been neces- 
sary to adjourn the proceedings and 
obtain the necessary book. 


Prison Conditions 

The Birmingham Post, reporting on 
4 recent meeting of Birmingham mag- 
strates, states that renewed concern 
Was expressed about overcrowding at 


Winson Green Prison where up to 350 
prisoners were sleeping three to a cell. 
The chairman of the prison visiting 
committee said he hoped the Prison 
Commissioners would take prompt 
action to enlarge and improve the old 
buildings now serving as prisons. The 
difficulty at Birmingham, however, was 
that there is no space available immedi- 
ately outside the walls on which exten- 
sions could be built. Much had already 
been done to improve the interior of 
the existing prison, and officers were 
being encouraged to speak to prisoners 
and try to assist them with personal 
problems. Vigorous attempts were to 
be made this year to widen the scope of 
work undertaken by prisoners. Private 
employers in Birmingham and else- 
where were being urged to provide 
suitable work for prisoners. 


Overcrowding is one of the most 
difficult and pressing problems with 
which the Prison Commissioners have 
to deal. There is no doubt that they 
realize this and are doing everything in 
their power to alleviate conditions. The 
erection of new prisons, and even the 
extension and improvement of old ones, 
need both time and money. The Bir- 
mingham Post quotes a Home Office 
spokesman as saying that overcrowding 
was proving a serious embarrassment 
to the Commissioners. The fluctuating 
crime graph, at present rising, made 
their work difficult, but work on three 
new prisons was proceeding. Over- 
crowding at local prisons was being 
eased by more rapid transfer of sen- 
tenced prisoners to suitable institutions. 


Choice of Matrimonial Home 


When husband and wife part com- 
pany it may happen that each accuses 
the other of desertion and, as is well 
established, the test is not simply, who 
has left the matrimonial home and who 
has remained in it. The matter may be 
further complicated by the offer of one 
party to resume co-habitation and the 
refusal of the other. 


The Liverpool Daily Post of January 
21 reported the case of Cupper v. 
Cupper, which was an appeal from a 
decree granted to the wife on the 
ground of desertion. The decree was 
set aside. The couple had lived at the 
wife’s mother’s house, but the husband 
left after a violent quarrel with the 
wife’s brothers, a quarrel which had 
nothing to do with the wife. 


Hodson, L.J., in delivering judgment, 
said the wife’s case was that she wanted 
a home and security, which, she said, 
her husband was not willing to provide. 
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After leaving he wrote to her suggesting 
a friendly meeting to discuss a recon- 
ciliation, but she refused to go. There 
was no justification for her refusal. The 
husband was offered a job with a 
cottage, but his wife refused to join 
him on the ground that he had not paid 
maintenance instalments under a court 
order. The prospective employer then 
wrote to her suggesting that she should 
make a fresh start with her husband, 
but she did not agree. In these circum- 
stances, said Hodson, L.J., he could not 
see how the wife could say she had 
been deserted. She could at least have 
gone to the cottage and seen if it was 
satisfactory, and found out if her 
husband really had employment. 


A Review of The Probation System 


The January issue of the British 
Journal of Delinquency is devoted to 
the subject of probation, in celebration 
of the completion of 50 years of the 
system, and includes a number of im- 
portant articles by recognized authori- 
ties. 


Mrz. Frank Dawtry, secretary of the 
National Association of Probation 
Officers, suggests that probation officers 
feel that after 50 years of endeavour it 
would be a most useful thing for their 
progress to be examined and for a 
public assessment to be made of both 
the work and the organization of the 
probation service, there having been no 
such inquiry since the publication in 
1936 of the Report of the Departmental 
Committee on the Social Services in 
Courts of Summary Jurisdiction. Since 
then the work of probation officers has 
increased and widened so as to include 
a great deal of work that has nothing 
to do with the supervision of offenders, 
as well as more after-care work than 
was ever anticipated. As Mr. Dawtry 
states, the elementary and _ intuitive 
approach of the pioneers has been re- 
placed, and the probation officer of to- 
day is a qualified caseworker. Fears 
are sometimes expressed he says, that as 
in other fields science seems likely to 
replace the arts and humanities, so in 
the field of delinquency and its treat- 
ment the modern uses of psychiatry and 
the scientific analysis of human conduct 
may conflict with and replace what is 
regarded as the human and personal 
approach to behaviour problems; but 
the daily contacts the probation officer 
makes ensure that human relationships 
will not be abandoned however much 
the probation officer finds it necessary 
to turn to expert assistance and to 
increase his own knowledge. The urge 
to know where the probation service is 
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going, writes Mr. Dawtry, and the 
desire to improve its work, are mani- 
festations of what might be called 
divine discontent amongst probation 
officers, and in modern days the urge is 
more insistent than ever. 


Training 

In spite of the work of the Probation 
Advisory and Training Board, writes 
Mr. Dawtry, there is still no certainty 
that training is on the right lines. The 
association of the Probation Division of 
the Home Office with the daily work of 
the service is much appreciated but it 
is suggested that the work of the Divi- 
sion may not have kept pace with the 
times and could usefully be reviewed. 
In another article, on the English Proba- 
tion Training System, Mr. F. J. Macrae, 
principal probation inspector in the 
Home Office says: “ Probation training 
schemes now benefit greatly from the 
‘feeding back’ of ideas by the service, 
and from a growing sense of partner- 
ship between those in the Home Office 
who organize training and those in the 
field who help in its various phases.” 

On the shortage of probation officers, 
which looks small when stated as a 
percentage, it is rightly pointed out that 
the effects can be serious for it means 
some probation officers have excessive 
case loads or that courts may hesitate 
to use probation where this is eminently 
desirable. 


The purpose of the article, therefore, 
is to urge that the time has come for 
a new departmental committee or 
Royal Commission to examine all 
aspects of the probation service. 
Matters to be considered are current 
problems, local difficulties, the prob- 
lems of recruitment, the training of a 
modern service, the best use of the 
inspectorate, and the organization of 
the Probation Division. 


Probation in Scotland 


A Scottish Judge, Lord Guthrie, who 
is chairman of the Scottish Central Pro- 
bation Council contributes some notes 
and criticisms. After a brief reference 
to the early history of probation in 
Scotland he turns to the present law 
contained in the Criminal Justice (Scot- 
land) Act, 1949. Under this Act, by 
the way, in summary cases the court 
makes a probation order without pro- 
ceeding to conviction, as was formerly 
the case in England. 

The Secretary of State for Scotland 


has the assistance of the Scottish 
Central Probation Council. The Council 


regularly meets with probation commit- 
tees. The Secretary of State has estab- 
lished an annual residential course of 
three weeks’ duration, which must be 
attended by a new probation officer 
before his appointment will be con- 
firmed by the Secretary of State. These 
courses are also used by the probation 
committees as refresher courses for 
their officers. It is considered that pro- 
bation officers benefit by these short 
courses, not only through expert instruc- 
tion but also by the exchange of experi- 
ence. As Lord Guthrie observes, good 
will though admirable and essential, is 
an inadequate qualification for a proba- 
tion officer. Consequently the aim of 
the probation service in Scotland must 
be to secure, so far as possible, in each 
area or combination of areas, a quali- 
fied, full-time staff. The organization 
of a satisfactory service of probation 
officers in the rural and mountainous 
districts of Scotland is one of the prob- 
lems to be dealt with; use has hitherto 
been made of part-time and volunteer 
officers. 

The importance of reports by proba- 
tion officers to the courts is emphasized. 

In the local courts presided over by 
lay magistrates, probation could be 
more widely used, and Lord Guthrie 
considers it unfortunate that a fine or 
a short term of imprisonment is im- 
posed by some magistrates when pro- 
bation would be appropriate, because 
they do not realize that even a light 
sentence may be a handicap in after 
life. It is also unfortunate that there 
still appears to be an impression that 
probation and supervision are inappro- 
priate for an adult. 


A Statistical Study 

A contribution by Mr. Leslie T. 
Wilkins, Research Officer of the Home 
Office Research Unit, is entitled “A 
Small Comparative Study of the Results 
of Probation.” This study, like some 
others that have been conducted, has 
been on scientific lines, but the results, 
as Mr. Wilkins readily admits, are 
rather negative. For instance he notes 
that a comparison between the figures 
of success in institutional and non- 
institutional disposal leads to the sug- 
gestion that different treatments have 
the same effect upon the reconviction 
rates, but it may be argued that this 
result might derive from compensating 
differences. His study has led him, 
however, to the conclusion that in view 
of the negative nature of the results a 
summary detailed analysis might help 
in the formation of new hypotheses for 
subsequent testing. 
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Some probationers had sureties for 
good behaviour. Here again statistics 
revealed little. Of 50 probationers whose 
cases were reviewed, 25 had sureties, 
Of those 25, 11 were reconvicted, 14 
were not. Thus 56 per cent. were not 
reconvicted and the percentage for the 
whole 50 was 60. This result, it is 
stated, is in accord with the general 
findings of this study—similar cases 
show similar success rates irrespective 
of variations in the treatment. Again 
the use of probation as a treatment for 
a large proportion of cases which many 
courts would have sent to prison does 
not result in a greater proportion of 
reconvictions. 


Mr. Wilkins concludes: “The nega- 
tive result of this study is challenging. 
Why did undoubtedly different treat- 
ment policies make little or no differ- 
ence in subsequent criminal activity ?” 
Perhaps the answer is that human 
beings differ so much, and their be 
haviour is often so unaccountable and 
unpredictable, that even the most com- 
petent and painstaking research worker 
will always be baffled by the statistics 
with which he works. 


The Danger of Dipped Headlights 


The Western Mail of January 29, 
1958, reports 2 case in which Mr. 
Justice Glyn Jones said, “ It would not 
be unfitting if I say that I hope this case 
will serve as an object lesson to motor- 
ists who dip their lights at night but 
do not reduce speed.” 


He was dealing with a case in which 
the jury returned a verdict of not guilty 
on a charge of causing death by dan- 
gerous driving. The facts, as reported, 
were that the girl who was killed was 
astride her bicycle chatting with friends 
at the side of the road. She had one 
foot on the six ft. six in. grass verge. It 
was alleged by the prosecution that she 
was either carried or hurtled 66 ft. by 
the defendant’s car which halted 270 ft. 
after the impact. 


The defendant stated that he went to 
his nearside to let an oncoming caf 
pass, dipping his headlights on sighting 
the approaching car. He said, “I was 
paralysed because I did not think that 
there could possibly be anybody on the 
road. It looked perfectly clear.” 


There is no doubt that the difference 
in vision for a driver between full head- 
lights and dipped headlights is very 
considerable, but this is a fact wel 
known to those who drive at night and 
they must, of course, drive accordingly. 
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The learned Judge summed the matter 
up clearly in the remark quoted at the 
beginning of this note; a reduction in 
speed is the only real safeguard against 


NATURAL PARENTS 


From time to time the law relating to child care attracts 
public attention. More often than not it is the criminal 
aspect of the subject which interests the public but recently 
The Times has provided a forum for discussion of another 
aspect, namely, custody disputes between natural parents and 
foster-parents. The subject is of particular interest as it 
brings to the fore a general question of principle which runs 
throughout the whole range of our law relating to child care, 
namely, the extent to which parental rights in their basic 
form should be modified by the State in the interests of the 
welfare of its children. Here, of course, the particular 
parental right is that of custody. 


The popular complaint against the law as it exists today is 
that “ good ” foster-parents have very little chance of defend- 
ing successfully custody proceedings brought by “bad” 
natural parents. The blame for this state of affairs is placed 
upon the common law—it is assumed that the common law 
tules as to custody, which place the parents of a legitimate 
child (particularly the father) in a virtually impregnable 
position, govern the type of custody dispute now being con- 
sidered. Why not, it is sometimes suggested. extend the 
scope of s. | of the Guardianship of Infants Act, 1925, to 
every custody dispute, irrespective of the parties, thereby 
making the welfare of the child the first and paramount 
consideration. Generally speaking as the law stands today 
this section has no application to custody disputes other than 
those between mothers and fathers of legitimate children. 


Opinions must necessarily differ as to whether s. 1 of the 
1925 Act should be extended to cover custody disputes 
between natural parents and foster-parents. The Hurst 
Committee did not find in the section a panacea for all evils ; 
it rejected the suggestion that the child’s welfare should be 
the first or the paramount consideration when determining 
whether a parent’s consent to an adoption order was being 
unreasonably withheld so as to permit the order to be made 
without it (see para. 119 of the Report of the Departmental 
Committee on the Adoption of Children).- In the same 
paragraph the more general opinion is expressed, “that the 
importance of preserving parental responsibility is such that 
the parents’ claim should not be reduced for the sake of 
giving greater claims to prospective adopters.” A _ similar 
cry against the impairment of parental responsibility—this 
time directly concerned with the position of foster-parents— 
appears in The Times’ leader for Saturday, August 24, 1957: 


“A child’s proper place is with its own parents, even 
if they are poor, incompetent, or emotionally purblind. 
In disputes about children’s custody the child’s own needs 
cannot be the overriding consideration generally, though it 
often must be in particular cases; for the consequences 
would be a grave impairment of parental responsibility.” 


Those who support the more conservative school of thought 
on this matter place great reliance on the broad principle 
that it is generally best for the child to be brought up by his 
natural parent or parents rather than by foster-parents (for 
judicial support of this principle see the judgment of Sargant. 
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direction a driver’s proper course is to 
travel all the time at a speed which 
enables him safely to cope with this 
particular hazard of night driving. 


v. FOSTER PARENTS 


L.J., in Re Thain (An Infant) [1926] Ch. 676 at p. 691). To 
the same end the writer of The Times’ leader, to which we 
have already referred, employs another interesting (and 
possibly new) argument. “On the other hand,” he writes, 
““ whenever children have been reared by de facto parents, 
owing to the incapacity of the natural parents, the important 
aim of making the latter fit and willing to carry out their 
obligations may well be defeated if they are deprived of the 
hope of regaining responsibility for their own children. The 
courts cannot ignore this consideration. They can hardly be 
required invariably to regard the child’s own welfare as more 
important.” 


Whether or not s. 1 of the 1925 Act should be extended to 
custody disputes involving foster-parents and natural parents 
is hardly for the lawyer to say. That there is a section of 
Opinion against any such extension is clear. The lawyer 
might fairly be asked to indicate the practical consequences 
of such an extension, and Re J. M. Carroll (1931) 95 J.P. 25, 
will help him when advising on this point. However, it is 
when considering the question of what the law is today rather 
than what it should be tomorrow that the lawyer can really 
help, and in this respect we shall see that the popular 
approach which blames the common law for the present state 
of affairs is misleading as well as being unfair to our law as 
a whole. It is misleading as it probably credits the common 
law with what was one of its most glaring omissions; it is 
unfair to our legal system as a whole since it ignores the 
influence of both equity and statute. 


To blame the common law for the position today assumes 
that its rules as to the custody of children were general in 
their application. This assumption is probably incorrect 
since it is extremely doubtful whether the common law ever 
recognized any rights of custody over illegitimate children 
(see Barnardo v. McHugh (1891) A.C. 389 at p. 398); the 
rights possessed by the mother today were probably given to 
her by equity, independently of the common law, and conse- 
quently it is the former system and not the latter which 
should be blamed at least so far as illegitimate children are 
concerned. 


But even if we confine our discussion to legitimate children 
it is still inaccurate to assume that any custody dispute today 
is governed by the common law rules. Long before 1875 
the Court of Chancery had developed its own equitable 
principles for dealing with custody disputes, and where 
necessary the common law courts would adjourn such dis- 
putes which came before them so as to enable an application 
to be made in the Court of Chancery where these new 
principles could be applied rather than the common law 
rules. Since the Judicature Acts, 1873-5, the equitable 
principles apply in every court (in so far as they have not 
been modified by statute), and consequently the common law 
rules are now of academic importance only. What then are 
these equitable principles which may provide the sole basis 
for deciding a custody dispute between a natural parent and 
a foster-parent? (The word “may” is used advisedly for 
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as we shall see the Custody of Children Act, 1891, may apply 
as well.) 

If the custody dispute is governed by equitable principles 
the court must do what on consideration of all the circum- 
stances of the case it is judicially satisfied that a wise parent, 
acting in the true interests of the child, would or ought to 
do, although it should not suspend or supersede the rights of 
the natural parents to custody unless such a course is clearly 
right for the welfare of the child in some very serious and 
important respect. Here we see clear recognition of the 
child’s welfare as a proper consideration. Moreover, unlike 
the common law, equity does not require misconduct on the 
part of a parent as a condition precedent to suspending or 
superseding his right to custody; a parent, who being 
financially embarrassed, agrees to allow another to bring up 
his or her child, may have difficulty in regaining possession 
of that child, especially if he would thereby defeat the 
natural expectations of the child itself (such agreements are 
always revocable at common law). 

Even this brief account of equity’s intervention in this 
sphere indicates how unsatisfactory it is to distinguish custody 
disputes between husband and wife from those between 
natural parent and foster-parent on the basis that s. 1 of the 
1925 Act applies to the former making the welfare of the 
children the first and paramount consideration, whereas the 
common law rules still govern the latter thereby preventing 
the court giving proper consideration to the child’s welfare. 
But this contrast becomes even more unrealistic when it is 
remembered that the Custody of Children Act, 1891, may 
very well have some application to custody disputes involving 
foster-parents. Designed as a twilight measure to avert some 
of the worst aspects of de facto adoption before the intro- 
duction of statutory adoption in 1926, this Act has fallen into 
a kind of backwater. Indeed, one finds witnesses before 
departmental committees suggesting changes in the law to 
remedy defects which are at least partially remedied by this 
Act (see 120 J.P.N. 472-3). Every operative section which 
it contains has a possible application to custody disputes 
between natural parents and foster-parents. In particular, 
s. 3 provides that: 
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“ Where a parent has 

(a) abandoned or deserted his child ; or 

(6) allowed his child to be brought up by another person 
at that person’s expense . . . for such a length of time and 
under such circumstances as to satisfy the Court that the 
parent was unmindful of his parental duties ; 
the Court shall not make an order for the delivery of the 
child to the parent, unless the parent has satisfied the Court 
that, having regard to the welfare of the child, he is a fit 
person to have the custody of the child.” 


Unfortunately there has been a tendency to construe the 
word “abandon” in this and other statutory provisions in 
a somewhat restrictive manner (see 121 J.P.N. 291-2), but 
condition (b) appears to be full of possibilities so far as 
custody disputes between natural parents and foster-parents 
are concerned. It is noteworthy that this condition is not 
limited to cases in which the child’s legitimate expectations 
might be defeated by an order in favour of the natural 
parents—this was a point to which equity attached con. 
siderable importance. If either of the conditions referred 
to in the section is satisfied then the burden of showing that 
he is a fit person to have custody is placed upon the natural 
parent, and in ascertaining whether this burden has been 
discharged the court is to have regard to one criterion only, 
namely, the welfare of the child. Even less regard is to be 
paid to parental rights than is paid by equity, and there isa 
corresponding increase in the importance of the child's 
welfare as a relevant consideration. 


In indicating the misapprehension which may be created J 
by describing the present day rights of parents to the custody 
of their children as “ common law ” rights, it is not intended 
to suggest that the equitable and statutory rules which now 
regulate custody disputes between natural parents and foster- 
parents are entirely satisfactory. On this point opinions will 
differ, but it is to be hoped that Lord Ingleby’s committee on 
the law of children will consider any suggestions for changes 
in this particular field in the light of these rules, and, if 
possible, spare us from further legislation. B. 


THE “GENERAL DIRECTION” CLAUSE 


public health inspectors argue that while the clause stil 
exists, the chief public health inspector can never be regarded 
as, or become, a chief officer of his authority, whereas his 
responsibilities may be as great as existing chief officers, such 


By cl. 27 (1) of the Sanitary Officers (Outside London) 
Regulations, 1935 (S.R. & O., 1935, No. 1110), made by the 
Minister of Health under s. 108 (1) of the Local Government 
Act, 1933, every public health inspector (Sanitary Inspectors 
(Change of Designation) Act, 1956) is required to perform 
under the general direction of the medical officer of health, 
all the duties imposed on such an inspector by statute, Min- 
isterial regulations or instructions of his local authority. 
Compliance with this clause is made obligatory on any county 
district council who seek to obtain a contribution towards 
the salary.of their medical officer of health and public health 
inspectorate under s. 109 of the 1933 Act, by s. 108 (2), ibid., 
but in the case of a county borough, or a county district not 
wishing to claim such a contribution, the clause is not bind- 
ing. In so far, however, as the same regulations prescribe 
duties for the medical officer of health, those provisions are 
binding on county boroughs and county districts alike, 
irrespective of any county contribution (see s. 108 (4)). 

The 1935 regulations contain a number of other provisions, 
but this “general direction clause” causes a great deal of 
argument and “ feeling” among public health officers. The 


as the surveyor. His inferior position is reflected in the 
respect—or sometimes the lack of it—shown him by 
council members, and also in his salary, which is often lowet 
than that of other officers of the council having lighter 
responsibilities. 

As against this, it is suggested that the public health depart- 
ment should be regarded as a team, of which the medical 
officer of health is the natural captain. In the environmental 
hygiene field (in which the M.O.H. also has statutory respons- 
bilities) the public health inspectors are his “ eyes and eats,” 
and often his hands as well, and their respective powers and 
duties should not be allowed to operate separately. Where the 
M.O.H. is responsible for the personal services of part Iil 
of the National Health Service Act, 1946, either in the cas 
of a county borough, or under some scheme of divisional 
administration in a county district, the team of public health 
inspectors fit naturally in with the other members of the 
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public health department—the district nurses, the health 
visitors, the home help organizers, etc. If welfare work is 
also made the responsibility of the M.O.H—as we believe it 
should generally be—yet one more group of workers is added. 
The general supervision or direction—the overall “ captaincy ” 
—of the M.O.H. over these different classes of workers makes 
for a proper co-ordination of the public health work of the 
local authority. If the “general direction ” clause is to go, 
and public health inspectors are to have their own separate 
department (as has been established, we understand, in the 
county borough of Coventry recently), much of this co- 
ordination may well be lost. So far as status goes, it is sug- 
gested that most public health inspectors would gain more 
by looking for support from their medical officers, as their 
own departmental chiefs, than by fighting their own battles 
with the councillors. 


Now comes the Local Government Bill. As is well known, 
one of its main objects is to abolish separate specific grants 
and to merge them in one general grant. The right to claim 
contributions towards the salaries of public health officers 
under s. 109 of the 1933 Act will, therefore, disappear as 
from April 1, 1959 (see cl. 53); in consequence it was presum- 
ably thought unfair to expect county districts to continue 
to be bound in all respects by the 1935 regulations, and 
therefore para. 4 (1) of sch. 8 to the Bill will repeal s. 108 (2) 
of the 1933 Act. In future therefore, district councils will be 
at liberty—at their own discretion—to free their public health 
inspectors of the “general direction” clause. The repeal of 
s. 108 (2) would not, it should be noted, automatically effect 
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the repeal or ‘amendment of the 1935 regulations, as these 
were made under s. 108 (1), nor will it free the medical 
officer of health from any of his duties under the regulations, 
as these are imposed by s. 108 (4). Moreover, until the par- 
ticular district council decide otherwise, their public health 
inspectors will normally remain subject to the general direction 
clause, as compliance with the 1935 regulations will no doubt 
have been made a condition of their service by their employ- 
ing authority, so that the authority could be assured of their 
ability to claim under s. 109. By a change in the officer’s 
conditions of service, however, the local authority will be 
able, when the Bill becomes law, to create a separate “ public 
health inspector’s department "—and no doubt some district 
councils will be asked by their officers to take this step. It 
is suggested that action of such a kind should be taken only 
after the most careful consideration; where the medical 
officer of health, as with so many districts these days, serves 
several district councils and probably the county council as 
well, the effect of severing the link between the M.O.H. and 
the inspectors in this manner will almost certainly take away 
much of the former’s interest in the district council’s main 
public health work—environmental hygiene. Put another 
way, it would be but one more step towards the total frag- 
mentation of the national health service. 

The repeal of s. 108 (2) is perhaps, in the circumstances, 
inevitable, but we wonder whether representatives of local 
authorities fully appreciate its significance, and whether they 
will use this new “freedom” wisely. 

JFG. 


LIABILITY FOR SPREAD OF FIRE 


By L. F. MANNING, B.A., LL.B. 


Once again, in the recent case of Balfour v. Barty-King 
and Another (Hyder & Sons (Builders), Ltd. Third Parties) 
[1957] 1 All E.R. 156, an employer has been made responsible 
for the negligence of his independent contractor. 

This conforms with the modern tendency to impose a 
higher duty on an employer for the acts of contractors and 
their employees. 

Although Balfour’s case concerned a fire which spread 
from a dwelling-house, it is thought that the owners or 
occupiers of other buildings will be equally affected, e.g., 
office buildings, factories. 

The facts were that a fire occurred in a large house which 
had been converted into four. The plaintiff owned the one 
next to that occupied by the defendants. 


During a severe frost a pipe in the loft of the defendants’ 
house became frozen, and one of the defendants went to a 
building site not far away to ask if someone could unfreeze 
the pipe. The workmen who were sent used a blow-lamp 
on the pipe. This was dangerous because most of the pipes 
were lagged with felt. The lagging caught alight, and spread 
to the plaintiff’s house. 

On the facts, it was found that there had been an employ- 
ment of the workmen by the defendants. It had not been 
courtesy but business when they came to unfreeze the pipe. 

The question was, therefore, whether the defendants were 
legally responsible for the spread of the fire, although caused 
by the negligence of the independent contractors. As there 
seemed to be no direct authority on this point, it was 
Recessary to consider the nearest decided cases, in which 


employers and contractors had been involved. In those cases 
it seems that negligence was necessary. 

The first was Beaulieu v. Finglam (1401) Y.B. 2 Hen. 4, 
fo. 18 pl. 6, where it was held “ that a man shall answer to 
his neighbour for each person who enters his house by his 
leave or knowledge, or is a guest, if he does any act, with 
a candle or aught else, whereby his neighbour’s house is 
burnt.” 

In this early case, however, there is an exemption from 
liability “if a man from outside my house and against my 
will starts a fire in the thatch of my house or elsewhere, 
whereby my house is burned and my neighbours’ houses are 
burned as well, for this I shall not be held bound to them; 
for this cannot be said to be done by wrong on my part, 
but is against my will.” 

The second case was Turberville v. Stamp (1697) 12 Mod. 
Rep. 152 (88 E.R. 1228), where it was held that “every man 
is bound to keep his fire safely and securely by day and by 
night, lest for want of due keeping any damage in any 
manner happen .. .” 


After saying that “ the fire which a man makes in the fields 
is as much his fire as his fire in his house,” the Court added: 
“he must at his peril take care that it does not, through his 
neglect, injure his neighbour ... If he kindle it at the proper 
time and place, and the violence of the wind carry it into 
his neighbour’s ground . . . this is fit to be given in evidence. 
But . . . here it is found to have been by his negligence . . .” 


These two cases show that at common law there was no 
liability for a stranger (“a man from outside my house ”’) 
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nor for an act of God (“violence of the wiftd”), but there 
was liability for negligence (“wrong on my part” and 
“through his neglect . . . by his negligence ”). 


An employer has two heads of liability to consider. First, 
his liability at common law; secondly, his liability under the 
Fires Prevention (Metropolis) Act, 1774, s. 86. Although this 
statute protects him against accidental fire, he may still be 
liable at common law. 


Lord Goddard, C.J., put the matter concisely. 


“. . . Although there is a difference of opinion among 
eminent text writers whether at common law the liability 
was absolute or depended on negligence, at the present day 
it can safely be said that a person in whose house a fire is 
caused by negligence is liable if it spreads to that of his 
neighbour, and this is true whether the negligence is his own 
or that of his servants or his guest, but he is not liable if the 
fire is caused by a stranger. Who then is a stranger ? Clearly 
a trespasser would be in that category, but, if a man is liable 
for the negligent act of his guest, it is, indeed, difficult to see 
why he is not liable for the act of a contractor whom he has 
invited to his house to do work on it, and who does the work 
in a negligent manner.” 


Although the general rule is that an employer is not liable 
for the torts of his independent contractors or their em- 
ployees, even when committed within the scope of the 
employment, there are exceptions, and Balfour's case has 
enlarged their scope. 


It is thought that the root of the modern tendency to 
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increase an employer’s liability for the torts of his indepen. 
dent coniractor for work which was likely to be dangerous 
unless proper precautions were taken, was planted in Bower 
v. Peate (1876) 1 Q.B.D. 321. 

A decided step forward occurred in Holliday v. National 
Telephone Co. (1899) 81 L.T. 252, when a plumber employed 
by the company to solder pipes negligently injured a passer. 
by when a benzoline lamp burst. 

Not long after an employer became responsible for danger- 
ous work anywhere, e.g., Brooke v. Bool [1928] 2 K.B. 578, 
looking for a gas leak with a lighted candle. 

It is not only in this direction that an employer’s respon- 
sibility has increased. 

In Paine v. Colne Valley Electricity Supply Co., Ltd. & 
British Insulated Cables, Ltd. [1938] 4 All E.R. 803, Goddard, 
L.J., said that employers could not escape liability for failing 
to provide a safe place for their workmen by proving that 
they had been careful to select a competent independent 
contractor. 

Similarly, in Donnelly v. Glasgow Corpn., Henderson v. 
Glasgow Corpn. (1953) S.C. 107, the Lord Justice-Clerk 
rejected the contention that employers were not responsible 
for injuries sustained by employees due to a patent defect in 
an omnibus chassis manufactured by independent contractors. 

Usually, when an employer is responsible to an employee, 
or other person for the acts of his contractor, he can obtain 
an indeinnity from that contractor. That is not much comfort 
to him, though, if the contractor becomes insolvent, as 
occurred in Balfour’s case. 


A CHILD’S GUIDE TO LOCAL GOVERNMENT—IV 


My Dear Son, 

Once you have been elected to a council you must read books on 
local government and learn about its structure and the powers of 
the different authorities. The remaining advice I can give you on 
how to succeed amounts to no more than a few random thoughts 
on random subjects. 

Much of your life will be spent in committee. Any book you 
read on the subject will tell you that the committee system is the 
outstanding characteristic or the hallmark or the particular feature 
of local government. It is so mightly stressed that it seems sometimes 
to be regarded as the great contribution made by local authorities 
to the whole art and practice of government. Why this view should 
prevail is not discoverable, for it is scarcely arguable that the servants 
of public administration first invented the idea of the division of labour 
or of dealing with problems of one kind at one time. Is it conceivable, 
for example, that Noah could have managed all the administrative 
complexities of housing, public health, police, fire prevention, the 
protection of pet animals, the preservation of wild birds, and the 
control of rising damp, without an intricate, interlocking and all- 
embracing system of committees each with its own set of minutes 
and with a comprehensive body of standing orders? The idea is 
bizarre. 

In committee or sub-committee the local problems are discussed 
and decisions made. As most of these decisions will, one way or 
another, be final, it is important to know how best to persuade your 
fellow-members to adopt your view. There are two golden rules. 
First, know more of the facts (and be sure they are absolutely right) 
than any of the others. Secondly, know precisely what you want 
and have in your pocket the exact words, in the form of a short 
resolution, which express what you want. Then say nothing for the 
first half-hour or so. At the appropriate moment (only experience 
can tell you when this is) say something like this: ** Mr. Chairman, 
I have listened with great interest to the instructive discussion which 
has taken place. It seems to me that each side has put forward an 
excellent case and I would like to congratulate both Councillor 
So-and-so and Alderman Such-and-such for the clarity with which 
they have informed those of us, like myself, who are relatively ignorant 
of the subject. I came here with an open mind and I have no personal 
interest in the matter. I have been trying to see if there is not some 


way in which the different views could be reconciled and the best, 
if I may say so, extracted from what we have heard. I wonder whether 
it might not be possible to agree with something on these lines.” 
Here you put forward your motion. It is probable that your sugges- 
tion leans more to one side than to the other and you must now 
deal with the principal arguments advanced by that other side. This 
is done, not by controverting what has been said but by suggesting 
that possibly not all the facts have been fully appreciated. At this 
point you produce all those facts which you know but which have 
not been mentioned by anyone. Whether these facts are particularly 
relevant to the central issue is not important. They will, if they are 
sufficiently numerous, be enough to cause misgiving and dissension 
amongst your real opponents. This strategy, together with the desire 
of all members, which has been growing for some time and has now, 
due to your longwindedness and pomposity, become overwhelming, 
to go home, will normally result in a short silence during which you 
say: ‘To simplify matters, Mr. Chairman, I would like to move 
that.” This will certainly be seconded by some member who is 
utterly bored, or has a thirst or a hunger, or has misunderstood what 
you are proposing or has suddenly remembered that he promised 
to take his wife to the cinema. A desultory debate may follow but 
the life will have gone out of it, and you will normally be successful. 
The strategy I have described is clearly only of value when you 
are advancing from a prepared position. But you may not be so 
well-placed. Or the strategy may be used against you. If so, you 
will want to employ delaying tactics. You can, of course, use the 
filibuster as modified for local government purposes. You talk slowly, 
ponderously and with frequent references to small points which for 
the moment you are only able to touch on but which you hope to 
be able to develop later. Any interruptions you welcome as 
will probably enable you to return to the beginning of your argument 
and restate the whole. The danger is that instead of reducing the 
committee to such a state of weariness and despair that they leap 
at your suggestion for the adjournment of the question, you may 
so anger them that even with your determination and insensitivity 
you are wholly unable to continue, This point can be avoided to 
some extent if you are careful to interlard your remarks with frequent 
reference to the patience of members, hoping they will bear with 
you a little longer, knowing they are busy men and so forth. (Avoid, 
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however, such remarks as “I trust I am not boring you” and ** May 
I say another word?”’, as they invite a direct reply which, though 
discourteous, can be effective.) If you eventually succeed so far that 
several members of the committee leave in disgust, you should move 
to the attack and suggest that since a few members only now remain, 
it would perhaps not be fair to those who have been obliged to leave 
to force the issue to a vote on that occasion. 

This form of filibuster can be effective and is always useful but it 
can be costly to your reputation as a coming man and translate you 
into that dangerously close category of a tedious fool. Where it 
can be employed, the alternative is therefore neater. This is, as all 
those concerned with local government will already have guessed, to 
move that the matter be referred to a small sub-committee to examine 
and report back. (When suggesting sub-committees it is usual to 
say “the smaller the better’ and “I always say that the best sub- 
committee has only one member,” but the use of these phrases, while 
conventional, is not necessary). 

The appointment of an ad hoc sub-committee is, therefore, a life- 
belt thrown to those who are unprepared for discussion. In your 
early years you may derive some benefit from being appointed to 
serve on such a body. But later you will learn to avoid this privilege. 
Nothing is lost by standing aside as, in the whole history of local 
government, no ad hoc sub-committee appointed on a contentious 
matter has ever achieved anything of substance or advanced the 
problem one step towards its solution. Sometimes, indeed, the device 
is meant as an alternative to the decent burial of the subject which 
is thus kept on the books but causes no further trouble. It continues 
to live in that half-world between reality and dreams, a pathetic 
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and disembodied spirit flitting plaintively in the limbo of pending 
trays, never quite forgotten but never quite remembered. From time 
to time—at intervals of perhaps six months—the sub-committee 
meets, searches for a difficulty until one is found and then joyfully 
instructs some unfortunate and already overworked officer to produce 
a further report. Eventually, some misunderstanding arises and the 
members wait for an official report while the officer waits for further 
instructions. Time passes. Members die and officers find other 
appointments. Years later some new set of facts raises the problem 
again and Alderman So-and-so who has been on the council longer 
than most other members have lived, but who still catches the odd 
word (wonderful-old-man-that-he-is, never-misses-a-meeting, look- 
he’s-switched-on-his-loudspeaker), says: “* Mr. Chairman, I remem- 
ber we appointed a sub-committee to deal with this matter some 
years ago, perhaps it was before our present clerk’s time; I think I 
was one of its members and we met once or perhaps twice. The 
late Councillor Whatsit was on it, I believe, but of course he’s dead 
now so he won’t remember and I think Councillor Whosit was 
appointed chairman but its no use asking him, he can’t remember 
his own name now the silly old fool, but I’m sure there was a com- 
mittee because I was on it and we met once or twice but I don’t 
think we decided anything, but I think a sub-committee was appointed 
although perhaps it was before our present clerk’s time . . .”” Clearly 
the only effective way of dealing with a situation of this kind is to 
appeint a sub-committee. 


Your affectionate father, 
A.G.G. 


WEEKLY NOTES OF CASES 


COURT OF APPEAL 
(Before Lord Evershed, M.R., Parker and Sellers, L.JJ.) 
CRADDOCK vy. HAMPSHIRE COUNTY COUNCIL 
January 22, 23, 1958 
Landlord and Tenant—New tenancy—Business premises—Land 
let with buildings—Landlord local authority—Intention of local 
authority to demolish buildings and let land as smallholding. 

APPEAL from Portsmouth County Court. 

By a tenancy agreement, dated April 30, 1953, a county council 
let to the tenant land comprizing ‘229 acres for one year certain 
and thereafter from year to year at a rent of £52 per annum. 
On the land there were some buildings in the nature of a Nissen 
hut and sheds which the tenant covenanted to keep in good repair 
and to remove if required to do so. The tenant conducted on the 
land the business of a repairer of motor cars and agricultural 
implements. After having received notice to quit the tenant 
applied for a new tenancy under part 2 of the Landlord and 
Tenant Act, 1954, and the county council opposed the grant 
on the ground, under s. 30 (1) (f) of the Act, that on the 
termination of the tenancy they intended to demolish the premises 
comprized in the holding. It was proved that the council proposed 
to let the land, when they had recovered it, to an agricultural tenant. 

Held: (i) the tenant was not entitled to a new tenancy because 
the intention of the council to recover the iand was established, 
and that intention was not vitiated by the fact that the main 
purpose was to incorporate the land into another tenant’s agricul- 


tural holding. 
Appeal allowed. 
Counsel: Stinson, for the tenant; Balcombe, for the council. 
Solicitors: Walker, Martineau & Co.; Arthur S. Joseph & 
Cates, for MacDonald, Jacobs & Oates, Southsea. 
(Reported by F. Guttman, Esq., Barrister-at-Law.) 


COURT OF CRIMINAL APPEAL 

(Before Lord Goddard, C.J., Hilbery, Cassels, Barry, and 

Salmon, JJ.) 

R. v. GREEN 

February 3, 1958 
Sentence—Probation—Offence during period of probation—lllegal 

sentence passed— Offender released, but conviction not 
quashed—Power to sentence for original offence—Criminal 
Justice Act, 1948 (11 and 12 Geo. 6, c. 58), s. 6 (1), s. 8 (1). 

APPEAL against sentence. 

On January 28, 1957, the appellant pleaded guilty at Bucking- 
hamshire quarter sessions to shopbreaking and larceny and office- 
breaking and larceny and was placed on probation for two years. 
On October 14, 1957, he, having pleaded guilty at Aldershot 
Magistrates’ court to the larceny of a bicycle, was sentenced to 
twe months’ detention in a detention centre. Under s. 18 of 
the Criminal Justice Act, 1948, the minimum period of such 


detention to be imposed is three months, and the Home Secretary 
directed the release of the appellant, but his conviction at Alder- 
shot magistrates’ court was not quashed. On November 11, 1957, 
the appellant appeared at Buckinghamshire quarter sessions for 
sentence for the original offence. The chairman decided that he 
had not been “convicted” within the meaning of s. 8 of the 
Criminal Justice Act, 1948, at Aldershot magistrates’ court, but 
that, by admitting he had stolen the bicycle, he had proved a 
breach of the probation order, and proceeded to sentence him 
under s. 6 of the Act. . 

Held: that the court had power to consider the question of 
the breach of probation as well as the quantum of the sentence ; 
that s. 6 of the Act of 1948, which dealt with breaches of proba- 
tion other than those arising from the commission of subsequent 
offences, did not apply ; and that the only question was whether 
under s. 8 the appellant had been “ convicted ... and. . . dealt 
with” in respect of the offence at Aldershot magistrates’ court ; 
as the sentence then passed by the magistrates could not be 
upheld the appellant could have applied for an order of certiorari 
for the conviction to be quashed, the sentence following on a 
purported breach of probation should not be allowed to stand 
and would be quashed. 

Counsel: Denis Henry, for the appellant; J. M. Milne, for 
the Crown. 

Solicitors: Registrar, Court of Criminal Appeal ; N. M. Fowler, 
Town Clerk, High Wycombe. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


QUEEN’S BENCH DIVISION 

(Before Lord Goddard, C.J., Hilbery and Salmon, JJ.) 

IN RE SAGE 

January 27, 1958 

Mental Defective—Youth placed on probation—Detention—Need 

of consent of parent or guardian—Breach of probation order 
—Order for detention—Mental Deficiency Act, 1913 (3 and 4 
Geo. 5, c. 28), s. 8 (1) (8). 

MoTION for habeas corpus. 

On October 15, 1952, the applicant, Cyril Montague Sage, then 
aged 18, pleaded guilty at Bearsted magistrates’ court to stealing 
24 pints of milk and was placed on probation for one year. He 
failed to notify the probation officer of a change of address as 
required by the probation order and was arrested on January 10, 
1953, and’ brought by the probation officer before Cranbrook 
magistrates’ court. The justices remanded him in custody for a 
medical report. On February 2, 1953, the prison doctor came 
before the court and told the magistrates that the applicant was 
a feeble minded person within the Mental Deficiency Act, 1913. 
The justices then made an order under s. 8 (1) (6) of the Mental 
Deficiency Act, 1913, committing the applicant to Moss Side 
Hospital, an institution for mental defectives. According to an 
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affidavit sworn by the applicant, his education had been interfered 
with by war-time conditions. Life with his father and step- 
mother was not happy and when he was 18 his father turned 
him out of his home without notice. A farmer provided him 
with temporary accommodation in a hut. While living in that 
hut he stole the milk, and after his conviction his sister set up 
house for him. Later he returned temporarily to the hut. He 
overlooked his obligation to notify the probation officer of his 
change of address. 

Held: that the provision in s. 6 of the Act, whereby an order 
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might not be made without the consent of the parent or guardian 
unless such consent was unreasonably withheld, had no application 
to an order made under s. 8 (1) (5); and, therefore, the applicant 
was detained under a lawful order and the application must be dis. 
missed. 

Counsel: Pain, for the applicant ; 
intendent of the hospital. 

Solicitors: Walter Stein & Grover; 
Health. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


Rodger Winn for the super- 


Solicitor, Ministry oj 


MISCELLANEOUS INFORMATION 


CARE OF MENTAL DEFECTIVES 
Informal Admission to Hospital Instead of Certification 

An important change in the procedure for admission. From 
now on, admission to mental deficiency hospitals is, normally, 
to be voluntary. Certification, leading to compulsory detention 
in hospital, will in future be used only when this is considered 
essential for the protection of the patient or of the public. 

This change is based on a recommendation made by the Royal 
Commission on Mental Health, which reported last May, and has 
been agreed upon by the Minister of Health, in consultation with 
the Board of Control, after taking legal opinion that this can be 
done under the present law. Detailed guidance has been given 
in cir. No. 2/58 sent to _— authorities and local health 
authorities in England and Wales. 

Hospital authorities, for their part, have been asked: 

1. To admit mental defectives on an informal basis in future. 

2. To review all patients already in hospital and recommend 
bringing the existing compulsory power of detention to an end 
whenever the patient can suitably remain in hospital on an 
informal basis. 

The local authorities will still be responsible for “ ascertaining 
mental defectives in their areas; supervising the welfare of 
patients living in the community; and for taking steps to get 
patients admitted to hospital where necessary. 


SAFETY IN THE HOME 

The annual report of the Gas Council shows that continued atten- 
tion is given to all aspects of safety in the use of gas and gas appli- 
ances. Particular consideration is being given as to what measures 
the gas industry can take to help in meeting the safety: problem of 
the growing number of elderly people living alone who are more 
prone to all kinds of accidents. With the assistance of a number 
of organizations interested in welfare work the personnel of the 
area boards visit the homes of elderly people for the purpose of 
giving them advice on the use of gas and to inspect their installa- 
tions and appliances. To the end of the year a quarter of a 
million such visits had been paid. Where any defect, however 
slight, was found, immediate steps were taken to deal with it. 
In co-operation with the manufacturers, experiments are made 
with safety devices designed to assist the physically handicapped. 
Special attention has been given to automatic ignition. Appli- 
ances incorporating some of the devices were subjected to actual 
test in the homes of a few of the people for whom such appli- 
ances were intended. 

The detailed action taken in various parts of the country in 
this matter is explained in the separate reports of some of the 
boards. For instance it is stated in the report of the South 
Western gas board that a drive was undertaken to replace 
defective fittings and that the gas installations of some 8,700 
elderly customers were inspected during the year and where 
necessary made sound. This makes a total of 13,640 such instal- 
lations inspected since the inception of the scheme in July, 1955. 
Special lectures are given to members of the staff concerned with 
the installation and maintenance of gas appliances by the con- 
sultants on safety measures employed by the Gas Council. In 
the area served by the North Eastern gas board 14,826 homes 
of ola people living alone were visited for the purposes of check- 
ing the gas installations and appliances. In 424 homes leakages 
were found, which could have been serious if neglected and these 
defects were remedied. The total number of homes visited in 
this region since the scheme was brought into operation is 35,692 
and a second round of visits was about to commence when the 
annual report was published. In the North Western area there is 
a similar scheme for the examination of the gas installations in the 
homes of old and infirm people living alone and up to the end 
of the year 40,000 visits had been made. The board in its report 
acknowledges the co-operation of the local authorities and the 
many voluntary organizations in this matter. 


The annual report of the Central Electricity Authority shows 
their interest also in this matter. Its regional safety officers spend 
much of their time on safety education by means of talks and 
discussions mainly for those engaged in industry. In a few areas 
accident prevention committees have been formed. 

Safety in the home was one of the matters discussed at the 
recent National Safety Congress. The Parliamentary Under- 
Secretary to the Home Office (Mr. J. E. S. Simon) said fatal 
accidents of this kind amongst the aged had increased from 6,000 
in 1949 to nearly 7,000 last year which included more than 5,000 
aged 65 and over; and nearly 4,000 aged 75 and older. Mr. M.N. 
Tempest, senior registrar in plastic surgery to the Welsh Regional 
Hospital Board, suggested that the Ministry of Health and public 
health departments generally should act as a clearing house for 
information on safe types of clothing materials and fireguards, 
He thought also there should be local facilities available for fix- 
ing suitable guards to all old gas and electric fires which do not 
come within the fireguards regulations. His research showed 
that half the cases of domestic burns concerned children under 
14 years and nearly two-thirds were due to an open unguarded fire 
and the wearing of inflammable clothing. About 80 per cent. of 
injuries due to scalding were in respect of children under five years, 


PEWSEY RURAL DISTRICT FINANCES 

The clerk of the Pewsey council (Mr. F. H. M. Sargent, LL.B, 
D.P.A.) and the chief financial officer (Mr. I. W. James, A.C.C.S) 
have issued their excellent combined handbook for 1957-58 and 
summary of accounts for 1956-57. 

This rural district of Wiltshire, 76,000 acres in extent, embraces 
the Vale of Pewsey, part of Savernake Forest, and extends south- 
wards to the northern edge of Salisbury Plain. The council, under 
its chairman, Lt.-Col. W. F. Lindley, J.P., has pursued an active 
policy of service to its population of 17,000. The authority owns 
969 dwellings, has made numerous improvement grants under 
s 20 of the Housing Act, 1949, to a total of £56,000, and advances 
under s. 4 also. It has provided many amenities in the villages, 
including car parks, street lighting and conveniences. The council 
also makes grants to parish councils for the provision and equip- 
ment of playing fields and to approved organizations catering 
for the welfare of old people. Mr. Sargent states that the 
emphasis in housing is now on slum clearance and gives an 
example of a very successful scheme undertaken at Cuckoos 
Knob, Wootton Rivers. Progress is also being made with water 
supplies and sewerage, particularly in the Avon Valley where, 
Mr. Sargent says, “ the general insanitary state in this part of the 
district makes the provision of main drainage one of extreme 
urgency.” 

The general rate levied for 1956-57 was 13s. 4d., of which IIs. 
was collected for Wiltshire county council. In the current 
financial year although the rural district council demand is 
reduced by 6d. the county precept is up by Is. 6d. so there is 
a net increase of Is. 

Mr. Jones has some interesting comments on housing finance. 
The Council’s rent rebate scheme was introduced at the begin- 
ning of July, 1956, and the financial effect is shown by these 
figures : 

£ 
1. Total annual rent income prior to eae of 
scheme a 
2. Total rent income based on new maximum rents .. 50,000 
3. Maximum increase in rent income ... Sea ... 13,000 


4. Rebates allowed during year ... 
Two rent free weeks ... von 


= 
5. Total increase in rent income . 
During the year the rate contribution was restricted to = kg 
good the deficiency on the housing account which at £4, 
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— a reduction of £450 as compared with the deficit of 
1955-56. 

Housing repairs expenditure has averaged £16 per house and 
has caused the council concern. A thorough investigation has 
been made and measures adopted to secure greater economy and 
efficiency. 

The water undertaking has incurred an increased deficit despite 
a large increase in income. This was due to greater capital charges 
and to heavy expenditure on the repair and maintenance of mains. 

Pewsey makes salvage collection pay. Although market prices 
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were lower, receipts at £1,060 were only slightly below the best 
post-war year, and exceeded expenditure by £255. 


AMALGAMATION OF BIRMINGHAM EAST, 
BIRMINGHAM WEST AND COVENTRY RENT TRIBUNALS 
With effect from April 1, 1958, the existing rent tribunals at 
Coventry will be closed and amalgamated with the Birmingham 
East and Birmingham West tribunals. The office of the new 
tribunal will be at the G.W.R. Buildings, 6 Livery Street, Birming- 
ham, 3; telephone numbers Birmingham Central 3060 and 3069. 


PERSONALIA 


APPOINTMENTS 


Mr. Reginald Arthur Robert Gray has been appointed town 
clerk of Lewes, Sussex, in succession to Mr. N. J. Heaney, who 
becomes clerk to Battle rural district council on April 1, next. 
Mr. Gray has been deputy clerk to Malvern, Worcs., urban 
district council since 1956. He was previously with Solihull and 
Surbiton councils. 


Mr. J. E. Greenwood, M.C., T.D., deputy town clerk of the 
royal borough of New Windsor since January, 1955, has been 
appointed deputy town clerk and deputy clerk of the peace of the 
borough of Maidstone, Kent, as from April 1, next. Mr. Green- 
wood was articled to Mr. Harry Bann, town clerk of Rochdale 
and later of Huddersfield, and was assistant solicitor to the county 
borough of Dewsbury from 1950 to 1955. 


Mr. Michael Bartlett, of Clutton rural district council, Bristol, 
has been appointed to succeed Mr. T. Ward as assistant clerk 
and finance officer to Bicester, Oxon., urban district council. 


Mr. Frank Anthony Coxhill has been appointed senior clerk to 
Chipping Norton and Stow-on-the-Wold, Oxon., county court, in 
succession to Mr. Harry Baldwin who has retired. 


Superintendent Frederick Turner, who is in charge of Cheshire 
county C.I.D. headquarters at Chester, has been promoted chief 
superintendent. 


Mr. Sidney Bailey, who has taken up his new duties in the 
Oxfordshire probation service (see our issue of January 25, last), 
was for six years a probation officer at Leicester. 


Mr. Frederick S. H. Justin has been appointed senior probation 
officer in the city of Leicester probation service. Mr. Justin, who 
served in the last war in the Royal Corps of Signals, served as 
a probation officer at Leicester from 1945 to 1951, when he trans- 
ferred to Gloucester. He took up his appointment in Leicester 
on January 1, last. 


Mr. Geoffrey Drain, B.A., LL.B., has been appointed deputy 
general secretary of NALGO, to succeed Mr. W. C. Anderson, 
who recently succeeded Mr. J. H. Warren as the Association’s 
general secretary. Mr. Drain, 39 years of age, was formerly legal 
officer and production manager to Milton Antiseptic, Ltd. From 
1946 to 1952, he was assistant secretary of the Institute of Hos- 
pital Administrators and assistant editor of The Hospital. While 
with the I.H.A., he played a leading part in the establishment 
and organization of the Whitley Councils for the National Health 
Service, was secretary of the ILH.A. committee on the Administra- 
tion of the Hospital Service and wrote its report published in 
1952. Since 1949, he has been a member of the Executive Staffs 
Branch of the Association of Supervizory Staffs, Executives, and 
Technicians, serving as a member of its executive committee since 
1950, vice-chairman in 1954-5 and chairman in 1955-6. He has 
been a member of the National Industrial Council for the 
Chemical Industry. Mr. Drain is a member of Hampstead 
borough council, serving on the housing and planning commit- 
= Mr. Drain took up his new appointment on February 3, 
ast. 


Mr. L. G. Huddy, deputy town clerk of Brighton, has been 
appointed town clerk of Hackney metropolitan borough. He 
leaves Brighton in two months’ time. Mr. Huddy was appointed 
deputy town clerk of Brighton in November, 1953. He was then 
chief assistant solicitor to Birmingham city council and had 
ey been with Wandsworth, Hampstead and Lambeth 
councils. 


Mr. T. C. Collins, a clerk in the legal section of the East Riding 
county council, has been appointed legal assistant in the town 
clerk’s department of Boston, Lincolnshire, borough council. 


RESIGNATIONS AND RETIREMENTS 


Mr. Philip Parker, clerk to Radnorshire county council and 
clerk of the peace, is retiring in August next. Mr. D. C. S. Lane, 
assistant solicitor and assistant clerk, has been recommended by 
the committee as successor to Mr. Parker. 


Mr. Bernard Blaser, clerk and solicitor to Chorleywood, Herts., 
urban district council, since 1931, has resigned. 


Capt. Humphrey C. Lloyd, chief constable of Mid-Wales since 
the amalgamation of the Montgomeryshire, Breconshire and Rad- 
norshire constabularies, has advised the Mid-Wales police auth- 
ority that he would reach retiring age on April 24, but would be 
prepared to remain in the service for a little longer if required, 
in order to enable his successor to take over. Capt. Lloyd has 
been chief constable of Mid-Wales since 1948. For two years 
before that he had acted as chief constable of Montgomeryshire 
and Radnorshire. He was appointed chief constable of Mont- 
gomeryshire in 1936. 


Superintendent Cecil Rackham, V.C., of Wimbledon police 
force, has retired after 32 years with the force. 





Life with 
€ SMUG tor 


Disabled Women 
and Girls .. . 


1§0 women and girls, unemployable in the 
usual industrial channels, find at John Groom’s 
Crippleage a new and lasting happiness. 
Training, employment, comradeship, and a 
Christian Home all help to overcome disability. 
Independence is just as much valued by the 
handicapped as by able-bodied folk, and it is 
the whole purpose of this great Christian 
enterprise to encourage this attitude and 
facilitate its achievement. 

In John Groom's modern workrooms the women and 
girls make artificial flowers. Wages are paid at Trade 
Board rates from which they contribute towards their 
keep, but to meet the balance of cost the work 
depends on legacies and gifts. 


Grooms Crippleage 


37, SEKFORDE STREET, LONDON, E.C.1 
John Groom's Is not State-aided. It is registered in accordance with the 
National Assistance Act, 1948 
Your help is kindly asked { 
charity to the notice of your 
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NEW STATUTORY INSTRUMENTS 


1. CLEAN AIR. The Clean Air Act, 1956 (Appointed Day) 
Order, 1958. 


Certain provisions of the Clean Air Act, 1956, were brought into 
operation by the Clean Air Act, 1956 (Appointed Day) Order, 1956. This 
order brings into operation on "June 1, 1958, the remaining provisions of 
the Act including provisions relating to the prohibition of dark smoke 
from chimneys, measures for dealing with grit dust from furnaces, 
abatement of smoke nuisances and the application of the Act to railway 
engines, vessels and Crown premises. 

Came into operation February 7, 1958. No. 167 (C.2), 1958. 
2. SUPREME COURT OF JUDICATURE, ENGLAND. Fees 
and Stamps. The Supreme Court (Non-Contentious Probate) Fees 


Order, 1958. 
This order replaces the Supreme Court (Non-Contentious Probate) Fees 
Order, It increases certain fees, especially Nos. 1 and 13; it 
reduces certain others; and by abolishing obsolete items and amalgamating 
others, it simplifies the fees structure. 
Coming into operation March 1, 1958. No. 161 (L.4), 1958. 
3. SUPREME — OF JUDICATURE, ENGLAND. Fees 
and Stamps. The § Supreme Court Fees (Amendment) Order, 1958. 
This order amends the Supreme Court Fees Order, 1930, by increasing 
the fees payable on issuing a writ of S, an originating = 
to which no appearance is required and a matrimonial or legitimacy 
petition. It also abolishes the fees payable on entering hadigtnent in 
default of appearance or defence or under Order XIV and on filing a 
notice of application to make a matrimonial decree absolute. 
Coming into operation March 1, 1958. No. 160 (L.3), 1958. 
4. LUNACY AND MENTAL TREATMENT, ENGLAND. 
The Management of Patients’ Estates (Percentage and Fees) Rules, 


1958. 
These rules increase the fees and percentages which are payable in 
respect of the administration of patients’ estates. 
Came into operation February 10, 1958. No. 154 (L.1), 1958. 


BILLS IN PROGRESS 


Recreational Charities Bill, An Act to declare charitable 
atte the law of England and Wales the provision in the interests 
of social welfare of facilities for recreation or other leisure-time 
occupation, to make similar provision as to certain trusts hereto- 
fore established for carrying out social welfare activities within 
the meaning of the Miners’ Welfare Act, 1952, to enable laws for 
corresponding purposes to be passed by the Parliament of 
Northern Ireland, and for purposes connected therewith. [H.L.] 

2. Public Records Bill. [H.L.] [Now amended in Committee.] 

3. Overseas Service Bill. An Act to authorize the Secretary 
of State to appoint officers available for civilian employment in 
public services overseas ; to make provision as to superannuation 
in respect of officers so appointed, and to make further provision 
with respect to the overseas service of police officers; and for 
purposes connected with the matters aforesaid. 

4. Protection of Deer. A Bill to prohibit the hunting with 
hounds of deer; to provide for the control of deer by approved 
methods ; and for purposes connected therewith. [Private Mem- 
bers’ Bill.] 

5. Life Peerages Bill. An Act to make provision for the 
creation of life peerages carrying the right to sit and vote in the 
House of Lords. [H.L.] 

6. Matrimonial Causes Bill. To provide that separation agree- 
ments prior to October 1, 1937, in certain circumstances between 
husband and wife shall no longer bar the deserted spouse petition- 
| for divorce on the grounds of desertion. [Private. Members’ 
Bill.) 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 

HOUSE OF LORDS 

Tuesday, February 11 
WATER Bi_t—read la. 
New Towns Bitt—read 2a. 

Thursday, February 13 
Post OFFICE AND TELEGRAPH (Money) Bi_L—read 2a. 
PusLic RecorDs Bi_t—read 3a. 


HOUSE OF COMMONS 
Tuesday, February 11 
House OF COMMONS (RE-DISTRIBUTION OF SEATS) BILL—read 2a. 
RECREATIONAL CHARITIES BiLL—read 2a 
First OFFENDERS BILL—read la. 
Friday, February 14 
First OFFENDERS BitLt—read 2a 





VOL. 
THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


Sir George Benson (Chesterfield) was given leave under the 
Ten-Minute Rule in the Commons to introduce a Bill to “ restri¢ 
the imprisonment of first offenders.” He said that the purpos 
of that proposed small Bill was to amend s. 17 of the Criminal 
Justice Act, 1948. The section laid down that before a cour 
might send an adolescent to prison it had to first examine and 
consider all alternative methods. There was no limitation what. 
soever of the power. There was merely the duty to consider 
alternative methods before the court imposed imprisonment. 

The effect of the section had been spectacular. Instantancously, 
it had reduced the number of adolescents sent to prison by one. 
half, and for the last eight years the figure for imprisonment oj 
adolescents had remained one-half of what it was before the 
Criminal Justice Act was passed. He was afraid that there could 
be no other deduction but that the courts were in the habit of 
passing sentences upon adolescents very carelessly. The Bill he 
proposed laid down that s. 17, as regards magistrates’ courts, 
should also apply to first offenders. Again, there was no limita- 
tion on the power of courts. The Bill merely stipulated tha 
before sentencing a first offender to imprisonment a magistrates 
court should consider alternative methods. He had put forward 
that suggestion some four years ago in a debate on overcrowding 
in prisons. Since that date the proposal had been accepted by 
the Home Office Advisory Council and also, he believed, by the 
Magistrates’ Association. There was a very great difference 
between adolescent offenders and adult offenders. The success 
rate for adolescents was less than SO per cent. The success rate 
for adult first offenders was over 60 per cent. He thought that 
since the Bill proposed to deal with a class with so high a success 
rate they were entitled to ask magistrates’ courts to think twice 
before sending those people to prison. 

They would not be encouraging recidivism, because the universal 
figures showed that, whatever was done with a first offender, 
approximately the same results were achieved, but if they laid 
that limitation upon the courts they might be doing something 
which would help materially to solve the grave prqblem of over- 
crowding in our prisons today. 

Leave was given without a division and Sir George formally 
introduced his Bill, supported by Mr. Clement Davies (Mont. 
gomery), Mr. Kenneth Younger (Grimsby) and Mr. Montgomer 
Hyde (Belfast, North). It now awaits Second Reading. 


CONFERENCES, MEETINGS, ETC. 


THE CHARLES E. B. RUSSELL MEMORIAL LECTURE 

In this lecture, entitled “ Present Needs in Our Work Among 
Youth,” Dr. D. H. Stott begins by stating that the club movement 
is suffering at present from being taken for granted. But he 
says that its importance cannot be stressed too much because 
it deals with the gigantic task of creating a “ framework of 
civilization ” for adolescents. 

The club movement is also one of the great educational forces 
of our day and the author argues that a powerful case can be 
made out for integrating the youth service with the wider educe 
tional services whose mission it shares. 

Dr. Stott states that our preoccupation today is with delin- 
quency and unsettled youth and he traces some of the causes 
behind these ills. There is a personal background to delinquency 
which the sociologist, the social anthropologist and psychologist 
can help to unravel. This is where the club movement also has 
an important part to play, and Dr. Stott goes on to give some 
outstanding examples of missionary work in this field. 





NOW TURN TO PAGE 1 


Where a defendant, who has been convicted of an offence 
for which the penalty of disqualification for holding o! 
obtaining a driving licence is required to be imposed, puts 
forward “special reasons” for not imposing such a dis 
qualification, the defendant ought to give evidence and the 
court should not accept mere statements from his advocate. 
(Jones v. English [1951] 2 All E.R. 853; 115 J.P. 609.) 
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CXXII 
MAGISTERIAL LAW IN PRACTICE 


London Evening News. December 6, 1957. 


CAR DRIVER SAYS “I WAS A ROBOT ” 
Iliness Caused a Black-out ? 

A point of very great importance in criminal law, Lord 
Goddard, the Lord Chief Justice, said in the Appeal Court today 
when told that a motorist claimed he had driven half a mile in a 
state of ““ automatism.” 

The Court reserved judgment in a police appeal against the 
dismissal by Brighton magistrates of summonses alleging that Mr. 
Kenneth Baxter, of St. Leonard’s Gardens, Hove, drove in a manner 
dangerous to the public and failed to conform to a traffic sign. 

Mr. Baxter had said that before an accident in which he was 
involved he became unconscious through illness. 

For Mr. Baxter, Mr. John Alliott, said the case was parallel 
to that of a rugby footballer who carried on playing after being 
knocked unconscious. 

Or, he added, parallel with that of a horserider who remounted 
after being thrown and knocked out. 

He submitted that the magistrates had rightly come to the con- 
clusion that after losing consciousness, Mr. Baxter was driving 
only in the sense that he was behind the steering wheel and his 
muscles were operating it. 

He was not driving in the full sense because his mind was not 
directing his actions. 


This is the case of Hill v. Baxter [1958] 1 All E.R. 193; 
J.P.N. 23. Judgment was given on December 19, 1957. 

The facts of the case were that the respondent was driving 
a motor van in Springfield Road, Brighton, failed to stop at a 
“Halt” sign, and drove straight across the road junction until 
his van came into collision with a motor car. The van then 
carried on a short distance before overturning. The respondent 
was taken to hospital in a dazed condition and said, “‘ I remember 
being in Preston Circus before going to Withdean. I don’t 
remember anything else until I was searching for my glasses. 
I don’t know what happened.” To be in Springfield Road on the 
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way to Withdean involved a substantial and unnecessary detour, 
but the respondent must have exercised skill in driving in order to 


reach Springfield Road. 

The justices were of the opinion that the respondent was not 
conscious of what he was doing after leaving Preston Circus 
“with the implication that he was not capable of forming any 
intention as to his manner of driving”; and accepting a sub- 
mission that loss of memory could only be attributed to the 
respondent being overcome by some illness without warning, they 
dismissed the information. 

On appeal by Case Stated it was held that s. 11 (1) and s. 49 (5) 
of the Road Traffic Act, 1930, enact absolute prohibitions and 
mens rea is no part of the offences against those enactments ; 
the accused had in fact been driving the motor vehicle, there was 
no evidence which justified a finding that he was not fully 
responsible in law for his actions and the case would, therefore, 
be remitted to the magistrates with a direction to convict. 


PREVENTION OF CRIME ACT, 1953 
Without lawful authority or reasonable excuse 

We are indebted to Messrs. Howe, Nicholas & Toms, solicitors, 
of Port Talbot, for drawing our attention to the following case, 
in which they were engaged for the defence. 

A man was charged with having with him in a public place 
an offensive weapon without lawful authority or reasonable 
excuse, contrary to s. 1 of the Prevention of Crime Act, 1953. 

The evidence for the prosecution was that in a public place 
the defendant brandished a penknife, having a blade which 
opened, and a corkscrew which opened on the other end. One 
of the witnesses said the blade was open. The defendant said 
to a police officer later, “I fight with knife. Him or me dead.” 

At the conclusion of the case for the prosecution the defence 
submitted that, although the penknife could well be an offensive 
weapon and was undoubtedly shown by the defendant in a 
public place, it could not be said that he had it with him without 
lawful authority or reasonable excuse (R. v. Jura [1954] 1 All 
E.R. 696; 118 J.P. 260). The defence further submitted that, 
although the section placed the onus of proving lawful authority 
or reasonable excuse on the defendant, it was a matter of 
common knowledge that people habitually carried penknives and 
it did not require proof. (See 15 Halsbury, 3rd edn., para. 615.) 

The justices upheld the submissions and dismissed the charge. 

The case would have been different if there had been evidence 
that when the defendant put the penknife into his pocket he had 
announced his intention of using it as a weapon. Section | (4) 
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of the Act defines “offensive weapon” to mean “any article 
made or adapted for use for causing injury to the person, or 
intended by the person having it with him for such use by him.” 

In Jura’s case the appellant while in a public shooting gallery 
in the company of a woman, having been given an air rifle to 
fire at a target, in a moment of anger turned and fired at the 
woman and wounded her. He was convicted of, without reason- 
able excuse, having with him in a public place an offensive 
weapon, contrary to s. 1 of the Prevention of Crime Act, 1953. 
It was held that as the appellant had the air rifle for firing at a 
target in the shooting gallery he could not be said to have it 
without “reasonable excuse” so as to constitute the offence 
charged, although he used it for an unlawful purpose, and, there- 
fore, the conviction must be quashed. 


CORRESPONDENCE 
The Editor, 


Justice of the Peace and 
Local Government Review. 
DEAR SIR, 

I have read, with interest, P.P. 11 on p. 48 of your issue dated 
January 18, 1958. 

I was rather surprised to see that there is some doubt in this 
matter, as I was under the impression that when the Motor 
Vehicles (Construction and Use) Regulations, 1955, were 
approved, reg. 91 was amended specifically to cover instances 
of this nature. In an article dealing with the new regulations on 
p. 262 of your issue dated April 23, 1955, it is indicated that 
it will be an offence “not merely to quit a motor vehicle on a 
road without stopping the engine and setting the handbrake, but 
also to be responsible for an unattended vehicle being on a 
road in such a condition that it may have got there by running 
from private premises on which it had been left.” 

It may be that some doubt has been cast in the meantime on 
the statement in your issue of April 23, 1955, and I should be 
grateful for your further observations. 

Yours faithfully, 
P. D. KNIGHTS, 
Chief Superintendent. 
County Constabulary Headquarters, Lincoln. 
[The answer is as follows: 

We have no doubt on the matter, but the question was asked 
by a correspondent and we had to answer it, and we thought it 
worth while to set out the reasoning which leads us to our con- 
clusion on the matter. We do not think that this answer implies 
that we have any doubts.—Ed., J.P. and L.G.R.] 


NOTICES 


SOLICITORS’ ARTICLED CLERKS’ SOCIETY 
Activities for March, 1958 

Tuesday, 4: New Members’ Evening. At the Law Society’s 
Hall starting at 6.30 p.m. All members are invited. There will 
be refreshments available, after which the president will answer 
any questions on the Society and its work. 

Tuesday, 11: Theatre Party. A party from S.A.C.S. will be 
going to see Anouilh’s “ Dinner with the Family” at the New 
Theatre. All those who would like to go are invited to telephone 
Brian Burrett at his office—HOLborn 0874. 

Tuesday, 18: General Knowledge Bee. By kind invitation of 
the Pearl Assurance Society, a S.A.C.S. team will again compete 
in this annual event. All members of S.A.C.S. are invited to 
attend and give their support to the team. The meeting is at 
Conway Hall, Red Lion Square, W.C.1. at 6.30 p.m. Admission free. 

Tuesday, 25: S.A.C.S. Spring Dance. At the Liverpool Victoria 
Hall, Southampton Row, W.C.1. Tickets at 6s. single and IIs. 
double can be obtained from the dance secretary (S.A.C.S.), Law 
Society’s Hall, Chancery Lane. Dress: Lounge suits. There will 
be a cabaret in the interval and there is a bar and buffet. 


April 
Tuesday 1: Scottish Reels. At the Law Society’s Hall at 6.30 
p.m. with refreshments available throughout the evening. Sheila 
Amos will demonstrate for the “ learners.” 
Sports Diary 
Anyone wishing to play for S.A.C.S. in the following squash 
matches is invited to telephone Peter Wall at WANstead 4911 
during office hours. 
March 1 Corpus Christi College, Oxford. Away. 
» _5 The Prudential Sports Club. Away. 
» 12 S.A.C.S. squash evening. 
» 24 Westminster Hospital. 
April 11 S.A.C.S. v. Chartered Accountants Students Society. 








We have previously alluded in this column to modifications 
in man’s ideal of youthful womanhood throughout the ages. 
In the patriarchal community to which Proverbs XXXI was 
addressed the emphasis is all on the domestic virtues: 


“ The heart of her husband doth safely trust in her... 
she will do him good and not evil all the days of her life. 

She seeketh wool and flax, and worketh willingly with her 
hands. 

She is like the merchant's ships ; she bringeth her food from 
afar... 

Her children arise up, and call her blessed; her husband 
also, and he praiseth her.” 


Archaic Greece preserved a similar ideal, though Andro- 
mache in the Iliad and Penelope in the Odyssey are women 
of character—not merely housewives and mothers—while 
Helen is naughty but undoubtedly nice. The Athenians at 
the height of their power and culture had deviated somewhat 
from these standards—perhaps because of their contacts with 
oriental lands. Pericles, in his famous Funeral Oration in 
honour of the fallen in the Peloponnesian War (431 B.C.), 
exhorts the women of Athens to be “as little talked of 
among the men, whether for good or evil.” 


In the palmy days of the Roman Republic, young women 
like Cornelia, mother of the Gracchi, were devoted to home 
and family. It was not until the time of the Empire that 
they began to enjoy the pleasures of power. Livia Drusilla, 
the second wife of Augustus, set a fashion in unscrupulous 
intrigue that balked at nothing—not even poison—to gain its 
ends. The ideal of mediaeval Italy has become popularly 
identified with the saintly Beatrice, whom Dante has 
immortalized in the Vita Nuova and the Paradiso; oddly 
enough, the great days of the Renaissance are associated 
with less wholesome characters like Lucrezia Borgia, the 
natural daughter of Pope Alexander VI, and Caterina 
de’Medici who, as Queen of France, instigated the Massacre 
of St. Bartholomew. 


In the age of the First Elizabeth, English men of letters 
rendered much lip-service to the constancy, chastity and 
beauty of their lady-loves; but when it came to the point 
they were far more apt to fall for strong-minded and ruthless 
women like the Queen and her cousin, Mary of Scotland. 
Romanticists may be shocked; but when they tell us that 
Shakespeare must have drawn Cordelia, Miranda and Ophelia 
from life, they must not be surprised if we make the same 
assumption in regard to Goneril, King John’s mother Elinor, 
and Lady Macbeth. 


In the seventeenth and eighteenth centuries constancy and 
chastity seem to have been at a discount; but the Romantic 
Revival restored these virtues to favour. Thackeray’s Amelia 
Sedley and Dickens’s Dora Copperfield are almost too good 
to be true; Jane Austen’s astringent wit poked good- 
humoured fun at the type in Harriet Smith of Emma. Charles 
Kingsley, that representative of “muscular Christianity,” is 
almost nauseating, with his: 


“ Be good, sweet maid, and let who can be clever ; 
Do noble deeds, not dream them all day long.” 


So, sometimes, are Tennyson and Wordsworth, whose poems 
are full of demure young things with hands in lap, eyes down- 
cast (and, we strongly suspect, tongue in cheek). What became 
of them in later life ? Galsworthy’s elderly Forsytes—Aunts 
Ann, Julie and Hester—supply the answer. But there were 
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rebels among the next generation—the self-willed June, and 
Irene with her dark-eyed disturbing beauty, playing the Helen 
to Soames’s Menelaus. 


The teenagers of the present day are made of sterner stuff; 
no sloppy domestic virtues for them. At their best they are 
courageous, enterprising, open-air, rough-and-tumble young 
creatures, single-hearted in devotion to the cause or the friend 
of the moment, full of enthusiasm and restless energy; and 
if they do occasionally get caught up in “raves” over the 
captain of the hockey-team, or “ fan-fever ” for some par- 
ticularly repulsive specimen of male crooner, with long hair, 
exotic features and a weak chin, these are merely the growing- 
pains of adolescence. But there is another side to some of 
them, and at their worst they are Semiramis, Lucrezia, Mary 
Queen of Scots, and Lady Macbeth rolled into one. 


Seven girls, aged from 14 to 17, recently came before Judge 
Aarvold, at the Central Criminal Court, on charges of con- 
spiring to escape from an approved school, conspiring to 
assault a mistress, and malicious wounding. One of them 
stated in evidence: 


“We looked out of the window and saw the cars and the 
boys, and we said it would be nice to get out for Christmas. 
Someone said ‘If we are to get out, we had better plan it. 
We were doubtful, because we all liked Miss S.” 


This masterpiece of understatement was emulated by 
counsel’s observation that “ the attitude of these girls towards 
their mistresses seemed to have been unsatisfactory.” (The 
italics are ours.) On one occasion there had been talk of 
poisoning Miss D. “ Not having any rat-poison” (an un- 
accountable omission, this), they sprinkled metal-polish and 
disinfectant in her soup. For the attempted escape they had 
drawn lots to decide which of them should hit Miss S. on 
the head with a fire-hammer. Although she received “ what 
was little more than a tap,” she had to have two stitches in 
her wound. 


Truth is stranger than fiction; here are queerer goings-on 
than were ever dreamed of at Mr. Ronald Searle’s St. 
Trinian’s. And the epithet “unsatisfactory” reminds one 
forcibly of the euphemistic urbanity (mutatis mutandis) of the 
Ruthless Rhyme: 


“John put strychnine in Janie’s tea; 
Janie died in agony. 
Mother really seemed quite vexed— 
* Whatever will that boy do next ?’” 
A.LP. 


BOOKS AND PAPERS RECEIVED 


(The inclusion in this feature of any book or paper received 
does not preclude its possible subsequent review or notice else- 
where in this journal.) 

The Sixth Charles Russell Memorial Lecture. Present Needs 
in our Work among Youth. D. H. Stott, M.A., Ph.D., Lecturer in 
Psychology, University of Glasgow. 

A Proof of Guilt. A Study of the English Criminal Trial. 
Second edition. Glanville Williams. Stevens. Price 20s. net. 

The Sanctity of Life and the Criminal Law. Glanville Williams. 
Faber and Faber. Price 30s. net. 

Family Law. E. L. Johnson. Sweet and Maxwell, Ltd. Price 
35s. net. 

Hotels and Restaurants in Great Britain and Ireland. (The 
Official Guide of the British Hotels and Restaurants Association.) 
Published by the Association. Price 4s. 6d. 

Careers Encyclopedia. Edited by G. H. Chaffe and P. J. 
Edmonds. Cleaves. Hume Press, Ltd. Price 15s. net. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1—Criminal Law—Order for restitution—Larceny Act, 1916, 
s. 45 (2). 

A was convicted summarily of stealing a motor vehicle, the 
property of B, and sentenced to a term of imprisonment. Before 
arrest A disposed of the vehicle by selling it to C for a sum 
of money which he obtained from C by means of false pretences 
put no charge is preferred in respect of this. The vehicle has 

ed through several hands and is now again in the possession 
of C who refuses to return it to B. 

No order of restitution was applied for at the time A was 
convicted and B now wishes to apply to the convicting court 
for an order of restitution under s. 45 (2) of the Larceny Act, 
1916. Do you consider that the court would be correct in con- 
sidering such an application and if so can you give any authority 
for your decision ? GESTAR. 

Answer. 

We can find no authority for the proposed application. The 
implication in s. 45 (2) of the Larceny Act, 1916, and in cases 
decided under the similar section of the 1861 Act is that applica- 
tion should be made at the time of conviction. In the present 
case B must rely on his civil remedy against C. 


2—Gun Licences—Gun Licence Act, 1870—Mitigated penalty. 

The county borough council are responsible for the levying 
of vehicle excise duties and also the duty on gun licences under 
the Gun Licence Act, 1870. By virtue of the provisions of s. 8 
of the Vehicles (Excise) Act, 1949, and the Transferred Excise 
Duties (Application of Enactments) Order, 1952 (No. 2205/1952), 
the council have, specifically, the powers, formerly enjoyed by 
the Commissioners of Customs and Excise, for the mitigation or 
remission of any penalty for using a vehicle without a licence. 
The council would like to operate a similar procedure in respect 
of offences of using or carrying a gun without a licence; but it 
would appear that they have no specific authority so to do and 
that the provisions of s. 288 of the Customs and Excise Act, 1952, 
are not sufficient for such purpose. 

I should be glad to have your opinion as to whether the council 
may ask for and accept a mitigated penalty from a person who 
is liable to prosecution under s. 7 of the Gun Licence Act, 1870. 

H.G. 
Answer. 

Section 288 of the Customs and Excise Act, 1952, is applied to 
local authorities by the Order of 1952. The section empowers 
local authorities, inter alia, to “stay, sist or compound any 
offence.” We think that “ compound” is wide enough to enable 
alocal authority to ask for and accept a mitigated penalty in the 
case of an offence against s. 7 of the Gun Licence Act, 1870. 


3—Licensing—Employment of person under 18 in bar—Member 
of skiffle band. 

I would like your opinion of s. 127 of the Licensing Act, 1953, 
regarding the employment of persons under 18 years in the bar 
of licensed premises in the following circumstances. 

A licensee employs a skiffle group band in the bar of his 
licensed premises. A member of the band is a youth of 17 years. 
Does the licensee commit an offence contrary to s. 127 of the 
Act? Are there any cases on the subject ? 

Oyoro. 
Answer. 

There can be no doubt that where a skiffle group band is 
employed in a bar of licensed premises, members of that band 
who are under 18 years of age are so employed in contravention 
of s. 127 of the Licensing Act, 1953. 

Exceptions to the comprehensiveness of the section are con- 
tained in subs. (2): these, it will be observed, are quite dissimilar 
ftom membership of a band. 

So far as we know, the point has never been considered by the 


High Court. 


4—Licensing—Registered club at caravan site—Proprietary clu 

—Local authority the proprietor. - 
My council own a large caravan site which is open each year 
fom April 1 to October 31. Sites for individual caravans are 
let for the season and the vans are occupied by their owners or 
ue sub-let by the owners on a weekly basis. The camp is man- 
- under s. 4 of the Physical Training and Recreation Act, 


The council provide on the site ablution blocks, lavatories, a 
café, car park and other facilities and it is now proposed to erect 
a large building incorporating a shop, a café and a large hall for 
use as a community centre for the benefit of campers. ; 

It has been suggested that when the building is erected, a club 
should be formed of campers spending their holidays on the site 
and that it should be registered to enable intoxicating liquor to 
be supplied. The building and bar property would remain in 
the ownership of the council who would provide the liquor and 
take any profit. The club would be run for the benefit of the 
members but the council would hope that it would be not only 
self-supporting but would provide surplus revenues which would 
indirectly return to the general rate fund. 

It is understood that, in similar circumstances in private enter- 
prise, a proprietary club is. formed and registered but a wine 
committee comprising members of the club is appointed to 
purchase and control the supplies of liquor so that the club is 
placed on the same footing as a members’ club and the need for 
a justices’ licence is obviated. 

I am concerned that however usual such a procedure may be, a 
local authority might be precluded from passing over, albeit in 
theory, the control of liquor purchased by public funds to a com- 
mittee comprising a section of holiday-makers on a camping site. 

The other point on which I have doubts is as to the powers of 
a local authority to arrange the formation of a club and to supply 
intoxicating liquor under such circumstances. 

Could you please advise 

(a) Whether a local authority is permitted to operate a club 
on the lines suggested in para. 4 above and whether the need 
for a justices’ licence would be obviated. 

(5) Whether the fact that it is now fairly common practice for 
camping sites to have such clubs would be sufficient grounds for 
assuming that the power to provide sites contained in s. 4 of 
the Physical Training Act, 1937, would include the provision of 
facilities for a registered club. 

NERNAY. 
Answer. 

(a) A registered club may supply intoxicating liquor to its 
members without having obtained a justices’ licence. 

(5) In our opinion, the suggested club is not such a club as is 
—_——- by s. 4 of the Physical Training and Recreation 

ct, 1937. 


5.—Local Government Act, 1933, s. 76—IJnterested councillor 
withdraws but another supports his interest—Remedy. 

A member of the planning committee, which deals with 
development applications under plenary powers, is an estate agent 
and frequent applications in which he has a pecuniary interest 
are received by the committee. The member’s practice on these 
occasions is to declare his interest and leave the meeting where- 
upon a colleague of his invariably speaks in support of the 
application in such a way that it is apparent that previous con- 
sultation on the subject has taken place between the two members. 

In a typical case an application for development of land owned 
by the estate agent member himself was under consideration. His 
colleague, speaking in support of it, stated that he himself had 
advised the applicant member how the land in question should 
be developed with a view to getting the committee’s favourable 
consideration of the application. 

Although no offence under s. 76 of the Local Government 
Act, 1933, appears to be committed by this practice it seems that 
the provisions of the section are being circumvented. The 
applicant member is also getting support inside the committee 
which is not available to other developers. 

Standing orders provide in the model form that no member 
of the council is to approach any person in regard to any pro- 
posal having reference to a matter under the cognizance of the 
committee until such proposal shall have been disposed of by 
the committee, and until the committee’s report shall have been 
considered by the council. 

Your views are requested as to whether the practice referred 
to is contrary to the provisions of s. 76 of the Act of 1933, the 
law as to bias, or the standing orders. 

BARAD. 
Answer. 

The penultimate paragraph of the query does not state cor- 

rectly the effect of model standing order 32, which apparently 
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is that which you have in mind. We do not think that s. 76 or 
the usual standing orders are contravened. As regards bias, the 
colleague who spoke might be held to be within the principle ot 
R. v. Hendon R.D.C., ex parte Chorley (1933) 97 J.P. 210, so as 
to invalidate the council's decision, though we doubt this, if he 
has merely given friendly advice without benefit to himself. 
There is an evident agreement (of a type not unfamiliar) between 
the councillors to support each other’s interest, but nothing on 
the face of it illegal. Members of a committee are entitled to 
discuss pending matters. The remedy is for the council, if the 
majority have enough public spirit, to remove both men from 
this committee. 


6.—Magistrates—Proof of previous conviction—Method of 
service of notice—Proof of receipt by defendant. 

I would like to refer to the service of previous convictions 
upon the defendant; that part of the Act which can put an 
effective stop to the practice of dodging a heavier penalty where 
previous convictions are recorded but cannot be used because 
the defendant will not attend. In this connexion, am I right in 
concluding that r. 76 of the Magistrates’ Courts Rules, 1952, does 
not apply to the service of previous convictions and that r. 55 (2) 
does ? In other words if previous convictions are sent by regis- 
tered post and certificates of registration and of posting are pro- 
duced, can previous convictions of a summary nature then be 
read out in the absence of the defendant and without further 
proof that he has received them ? 

MONOR. 
Answer. 

We agree with our correspondent’s view. Section 3 of the 
Magistrates’ Courts Act, 1957, provides that a notice under that 
section is to be served “in the prescribed form and manner” 
and r. 2 (2) of the 1957 Rules prescribes the possible methods of 
service. Rule 55 (2) covers the proof of service of such a notice 
in accordance with r. 2 (2), supra. Rule 76 does not apply. 


7.—Private Street Works Act, 1892—IJntervening strip—Owner of 
back land as frontager. 

My council has resolved to make up a street under the Private 

Street Works Act, 1892. The cost is to be apportioned on a 


strict frontage basis. A is owner of one of the properties included 


in the provisional apportionment ; he has objected on the ground 
that his property does not front, adjoin, or abut on the street. 
It appears that between the fence line of A’s property and the 
actual street lies a strip of land which is owned by B. Docu- 
mentary and photographic evidence is available to show that in 
1924 B exercised proprietorial rights over this strip of land, by 
placing a hoarding on it and also requiring A to cease crossing 
the land for the purpose of getting to his garage. A did in fact 
close the crossing. The strip of land in question is very rough 
and has obviously not been touched for many years (presumably 
since 1924 or thereabouts) and A has since reopened the garage 
crossing and used the land without asking for any permission 
from B. There is also evidence to show that A placed a quantity 
of builder’s rubble on the land. In no case has B raised any 
objection to A’s doing what he liked with the land. 

It is clearly inequitable that any liability arising out of his 
ownership of this land should fall on B, but the point now arises 
whether it can be said that the provisional apportionment is 
correct by the inclusion of A. 

P.R.E.H. 


Answer. 

We infer that the strip of land has not become part of the street 
by virtue of a dedication by B, when A would be a frontager on 
the street, so that A’s unquestionable property does not front on 
the street. If, however, A has acquired a right to his crossing 
he is a frontager in respect of the width of that crossing The 
possibility of his having acquired a prescriptive title to this width 
at least seems worth investigating. It might even be found that 
he had acquired a prescriptive title to the whole of the land. 


8.—Public Health Act, 1936, s. 73—Obligatory charge not made. 
Section 73 (2) of the Public Health Act, 1936, states that a 
local authority shall make reasonable charges for removing trade 
refuse under this section. It is understood that on a recent survey 
of 35 local authorities undertaking the collection of trade refuse 
it was found that 25 of the 35 authorities made a charge for this 
service. Lumley suggests at p. 2467 that where the accounts of 
the local authority are subject to audit by the district auditor, it 
will be the latter’s duty to enforce the obligation created by the 

subsection, by disallowance of the cost of gratuitous removal. 
Do you agree with this interpretation ? 
CERNAY. 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 22, 


1958 


Answer. 

Yes; if this were not so, the subsection would be pointless, 
We might even go a little further, and say that if the local auth. 
ority imposed a nominal charge, which would not fall to be con. 
sidered under subs. (3), the district auditor could hold it to be 
unreasonable. 


9.—Rating and Valuation—Deed of Assignment—Recovery of 
rates. 

A ratepayer executed a deed of assignment in favour of a 
trustee on January 3, 1957. The deed provided for the admin. 
istration of the estate with the rules of bankruptcy applying, and 
accordingly I advised the trustee that as the sum due (£30) in 
respect of the second instalment of the general rate for the 
financial year 1956-57 would rank as a preferential debt, thep 
I was prepared to withhold normal recovery proceedings for the 
time being. The rating authority did not, however, assent to the 
deed. From correspondence with the trustee, I have ascertained 
that funds in his hands are at present insufficient even to warrant 
a payment on account to preferential creditors, and it appears to 
me unlikely that the situation will improve. The present where- 
abouts of the ratepayer are known and I am now considering the 
making of an application to the magistrates for the issue of a 
distress warrant in an attempt to recover the arrears. Your 
opinion as to the correctness or otherwise of this course of action 
would be appreciated. If it is your opinion that a distress 
warrant should be obtained, then I should be glad if you would 
indicate whether this should be taken out against the ratepayer 
or against his trustee. DIGon. 

Answer. 

We gather that the ratepayer has not been made bankrupt, 
The deed does not bind the rating authority, who did not assent 
to it, despite the rating officer’s having temporarily held his hand. 
The reference to rules of bankruptcy binds only the parties. In 
our opinion proceedings should be taken against the ratepayer 
if proceedings are worth while. This seems doubtful looking to 
s. 10 of the Money Payments (Justices’ Procedure) Act, 1935. 


10.—Rating and Valuation—Distraint—Cash on premises. 

The council is seeking to recover outstanding arrears of rates 
due from a lessee of shop premises in the district, and it has been 
suggested that distress to recover the rates may be levied on 
money as well as goods. This proposition appears to be sup- 
ported by East India Company v. Skinner (1695) Comb. 342, and 
I cannot trace that this case has been overruled. The goods in 
the shop, greengrocery and fruit, are perishable, and in view of 
this and the proposition mentioned, is the person levying distress 
on behalf of the local authority entitled to do so on any money 
which may be in the till at the shop business ? CARSTAN. 

Answer. 

The decision related to taxes, but we see no reason to regard 
it as inapplicable to rates. Doubt has sometimes been expressed, 
which may arise from the requirement in the form of warrant 
scheduled to the Distress for Rates Act, 1849, that distrained 
goods and chattels shall be sold. The sale is, however, to be 
for the purpose of paying the rate if it be not paid. We do not 
think the High Court would forbid the bailiff to pay the rating 
authority with money found upon the premises, when the 
alternatives would be seizing goods which were unsaleable (when 
the ratepayer might go to prison) or seizing, for example, the 
cash register and moveable fittings of the shop. The seizing of 
money (if any has been left) has often been done, and it is more 
beneficial to the ratepayer as well as for the rating authority. 


11.—Road Traffic Acts—Certificate that vehicle was driven by 
defendant—Given by Scottish constable. 

Reference your P.P. 7 of 121 J.P.N. 800, it would appear that 
s. 41, Criminal Justice Act, 1948, does not apply to Scotland and 
in consequence there is some doubt as to whether a certificate 
signed by a Scottish constable is admissable in England. The 
only reference I can find is in 21 Journal of Criminal Law 107, 
but unfortunately no authority is quoted. Could I please have 
your further opinion ? INUTA AGAIN. 

Answer. 

We took into account, in answering the P.P. referred to, that 
s. 41 of the Criminal Justice Act, 1948, does not apply to 
Scotland. The arguments are set out at 21 Journal of Criminal 
Law 107 referred to by our correspondent and we think that, in 
the absence of authority to the contrary, the certificate of 4 
Scottish constable should be admitted in evidence. In coming 
to this conclusion we have in mind the purpose of s. 41 and the 
oe for the defendant which are provided by subs. (4 
an ’ 








